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APPEARANCES : (CONTINUED) 


FOGARTY MC LAUGHLIN & SEMEL, ESQS., 
Attorneys for ‘hird-Party Defendant . 
International Operating Co., Inc., 

BY: JAMES :iOCKETT, ESQ., of Counsel 


ALEXANDER ASH SCHWARTZ & COHEN, ESQS., 
Attorneys for Third-Party Defendant 


Court Carpentry & Marine Contracting Co., 
BY: ALBERT TESTA, ESQ., of Counsel 


“ * » 
(In open court.) 
(A jury of twelve and two alternates 
were duly impaneled and sworn.) | 


THE COURT: Lacies and gentlemen, before the 


trial actually commences T wouid like to give you a 


few preliminary instr.actions. 


At the end of the case, that is after all 


. 
} 


the evidence is in aid after the lawyers have had an 


opportunity to sum up, I am going to instruct you as 


to the law applicable to this case. 


As I have indicated, right now I am going to 


give you some preliminary instructions. The first is 


that during the course of the trial you have to pay 


careful attention to the *estimony and other evidence as 


j 


it comes in because as youlmow as jurors you are going 


to have the exclusiva function of determining the 


disputed fact issues tin this case. 
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Obviously if you have net been paying attention, 


or if you have been falling asleep or letting your mind 


wander, you 


are not «oing to be able to perform that 


function very well. 


As I indicated before, it's the purpose of the 


Court to afford all purties « fair and impartial trial. 


Obviously no one gets a fair trial before a jury when the 


jury has not been paying attention to the testimony and 


other evidence as it comes in. So the first instruction 


is to pay careful attention to the testimony and other 


evidence as 


it comes in. 


phe evidence in tne case consists of tnrree 


things. First, the testimony that you will hear from 


the witnesses who will take the wit .ese stand righ" here 


before you, 


then the «vidence in the case will consist 


of any exhibits which are actually received into evidence 


and then the evidence in the case will consist of any 


stipulations or agrecwents as to certain facts which need 


not be proved, but th lawyers enter into. Those three 


things are: 


Testimony, exhibits received in evidence 


and any stipulations © ° agreements as to certain facts. 


We know that you can't pay attention 


indefinitely so that in addition to the usual luncreon 


recess each 


a, 


day at 11.45 we will have an afternoon and 


SOUTHERN OISTAICT COURT REPORTERS, U6 COURTHOVSE 


eave ‘Am, acaore \ 


aw 


a c iv) nw me 


o 


oo 


© 


10 


13 


14 


15 


16 


17 


18 


19 


> 
wt 


S 


 & 


gpa’. 9 : ae 7‘ i se 


4a 


morning recess so that you can relax and not have to 
concentrate, but while you are in the courtroom and 
testimony and other ywidence is being received, please 
pay careful attention. 

During the course of the trial it will be 
my responsibility to rule on motions and objections made 
by the lawyers in the case. These things should not 
concern you because theywill have to Go with questions of 
law and my ruling on any motion or objection, there fore, 
chould not be construed by you as any indication on the 
Coirt's part that the Court believes that any particular 
party's claim in this action is correct. 

ev 

As the evidence comes in you will want to Keep 
an open mind until you have heard the whole case. for 
that reason you must refrain from discussing the case ann 
yourselves or with anyone else until you have finally 
retired to the jury to deliberate. 

For that reason also you must refrain from 
discussing the case with your family or your friends when 
you go home at night, because if you do that, the first 
thing you know somecne will start telling you about 
something they saw on television or read in the 
newspaper or saw in 1 magazine and although you de not 
intend it, those Giscussions are apt to influence your 
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have told you repeatedly now, your 
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judgment here, and as 
judgment in this case wuwst be based solely upon the evidence 
presented in Court in chis cane ent not on what somebody 
heard on the television or read in the newspaper. S50 
please don't discuss the case among yourselves or with 
anyone else for any reuson at any time. The only time 

you are permitted to discuss the case is when you have 
finally retired to the jury room to deliberate and that 

is after all the evidence is hin: wttae all the Lawyers 

made summations to you and after the Court has instructed 
you as to the law applicable to the case. 
lating to 


rou have any questions re 
your comfort or convenience during this trial, if you will). 
take them up with Mr. -lonzo, our clerk, he WLLL SEV TO 
answer them and if not ne will take them up with me. 

We are goi.g to commence the trial with opening 
statements by the Lawyers. I.want to say that the purpose 
of an opening statement is to give the lawyers an 
opportunity to tell you what they hope to prove on this 
trial. 

The reaso. £ emphasize that is because state- 
ments made by the lawyers, whether in their opening 
statement, during the wourse of the trial or in- their 


statement is r..c evidence. I just to 


closing 
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the evidence consists: of, that is the testimony, exhibits 


‘ 


and stipulations. Hever, you should listen carefully 
to the opening statexwnt of each lawyer because that 
lawyer will tell you what he hopes to prove and it will 
help you to follow the evidence as it comes in Seance 

it can't come in all at one time, it will come in in bits 
and pieces, but if you have a kind of outline of what the 
evidence might show, then as it comes in you will be able 
to understand it better. 

So at this time we are going to commence the 
trial with an opening statement by the pleintiff's 
counsel. He is going to teil you what he hopes ty prove 
on this trial. 

All. right, Mr. Sergi, are you ready to 
proceed? 

MR. SERGI: Yes, your Honor. 

If it please the Court, the Honorable Judge 
Motley, Mr. Molanphy, Mr. Nockett, Mr. Testa, WYonerable- 
Madam Foreman, ladies and gentlemen: 

As you know byvay of introduction I 
xepresent Mr. Jackson King, who is the plaintiff in this 


action and who is bringing this claim against this 


} 
shipowner for money damages to be compensated for parsonas 
| 
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to be an unseaworthy condition which will be spelled out 

by the Court as to tne responsibility of the shipowner in 

this case. ‘ 

Now, you have been given sone general 
background by the Court and the attorneys and the parties 
have been introduced. May I refer to them again. 

Mr. Molanphy represents the shipowner in this 


case, and that's the party that the plaintiff, Mr. Jackson, 


has made his claim ajainst and no one else. However, 


| 
| 
the shipowner feels that if he is responsible to the | 
plaintiff for the ir.juries that the plaintiff claims he | 
suffered, then the shipowner is saying to the internationai | 

| 
Terminal Stevedoring Company, which is represanted by 
Mr. Hockett -- they ware the stevedoreswho loaded cargo 
aboard the vessel. the shipowner is saying if the | ; 
condition which is responsible for the injuries to Mr. Kin, 
came about because of the manner in which the stevedores 
Gid their work, then the shipowner wants to be 
indemnified for whatever the shipowner may have to pay, 
and he also makes a claim against Mr. King's employer, 


Court Carpentry, in this case, which is represented by 
| 


4 


Mr. Testa, claiming that if Mr. King or other employees 
of Court Carpentry di: something that contributed to this 
onGcibiliey, why 


aceicent which put ti. shipowner in res} , why t 


+> 
P $ a 
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he would like to get itbkack from Court Carpentry also. 
Now, that's spelling:cut the position c: all the parties. 


I tell vou that becuuse you must understand 


that all of them collectively are adverse to the 


plaintiff's position, because if the plaintiff doesn'*t 
recover then none oi them have to worry about a thing. 

Before { tell you what fi intend to prove on 
behalf of this plaintif£, fi think it terribly essential 
that I at least attempt to inform you of the various 
terms, the terminology that will be used by the witnesses 
in. this case which veou may not be familiar with. If you 
don't understand the language that's being used -- and I 
don't mean that they ase peculiar language, but there 
are terms that may he used that you never heard before, sc 
I will attempt to define some of them. if don't define 
all of them, of couxse it's not because ZI don't want to, 
I just overlooked them and I will try to define them 
during the testimony. TI am not trying to impress you 
that I am the only cre in this courtroom that knows 
these terms, all the attorneys know then, but since I am 
the first speaker I am going to take the Liberty 
of trying to define them myself. 

I think you should also be told that 


¢ 


reason I stand here first is because I reproasent 
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2 plaintiff and since the plaintiff is the one who is making 
3 the claim, he has the burden of proving what he says. That 
, 4 being the case in our judicial system, wisely so, they 
5 say, all right, Mr. Plaintiff, you go ahead and explain your 


6 || position first and then the others will explain their 


‘4 position. Then you will see at the end of the trial it 
| will be reversed. The pli intiff will have the last word, 


' 
9 | so all other counsel will address you first an@ then I 
10 | will address you afte: all the testimony is in. 
\ 
' . . 
i | Now, getting to the terms, and if I am too | 
9 |! : y , | e. 
2 | simplistic please aceapt it in the terms and in tne tf 
| Pe i 
att 1 
13 1 manner in which I am presenting it, f want to make sure | i 
| Per 
14 i| ' > tf 
. that everyone understands. Vj 
\| i 
ee i 
15 | Now, we are dealing with a plaintiff who if 
wakre { 
aa es a marine carpenter. Now, the differenca between a 
17 , i 
| .yecular carpenter and a marine carpenter, 18 that marine 
| J Pp 
q 
we ag enema! YS 1» eke! ae bas Speen a 
| carpenters work aboard ships and they do various WOrK aboard 4 
j | 
! 
19 | ; \ 
9 | miLps. | | 
20 phe eae ° pre Por ° 
you have got to Gifforentiate this marine | | 
a | ae 
| carpenter from the kind of carpenters that work as seamen | 
22 
| aboard ships. They sail back and forth. Mr. King is not 
23 || , 
y one of those. He is not a seaman. He 1S a marine 
o || : 
| carpenter. The work ij. does is when the vessel arrives 
to 
25 ii 


in New York and takes cargo or freight aboard this ship, 
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in order to make sur: that when the vessel leaves to go to 


a foreigr port and it sails into rough seas possibly, 


that the cargo or the 


secured tightly so that it doesn't break loose and move 


about andpossibly damage 


vessel. So Mr. King 


and they secure the ¢ 
carpenters. The reason they are called 


because sometimes they use ywod of various s12ée: 


the cargo aboard, nai 


or securing it somehow, because there are othe 


f= =640a 


merchandise aboard that vessel is 


and marine carpen 


argo. ‘That is their job as marine 


a 


the cargo itself or damage the 


ters come aboard 


carpenters 
to 


‘Ling it together, putting up fences 


and other methods also which are empleyea to secure 


by these men and that will be referred to as 


They use chains and 


tying it together or 


oa 


e 
rr 


be hearing from the 


work and that is what 


this ship. 


The area 


n the ship. So they will be lashing. Choc: 
with lumber or wh: 


marine carpenters ane 


4 


sables and wires to secure i 


t 


tying it to other apertures 


.t-not. Tnose are the terms 


bens 


in which they have to work i 


area in which c.urgo or merchandise, if you will, 


is placed aboard a v 


freighter as a float 


ssel. If you will visualiac 


1g warehouse, because that 
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Mr. King was employed to do aboard 
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you store cargo and ic's brought someplace and then it" 
removed or discharged. 

The area in which the cargo is stored, stowed 
or placed is similar to this room, and it might be as 
large as this room. so the cargo is brought into this 
room and it's laid om the floor somehow and it's piled up. 
Of course w2 understand that you can't have an opening in 
the side of the ship. It's a ship that goes to sea. £0 
you have to have an spaning to bring this cargo in, so the 
opening is made in the ceiling and the opening is square, 
so they will refer te the opening as the squareof the 

Fens 

There are many rooms or many hatches. Some 
of these vessels have four and some have six. In this 
particular case we will be concerned with one hatch or 
one room that will be aumber four. 

Within the room itself, similar to buildings, 
there are reoms upon iooms within the confines of that 
hatch. There are difterent levels. The lowest level is 


the lower level or the lower hold. Then there are decks 


in between and they axe xeferred to as ‘tween decks. Tf 
f 
there is more than one ‘tween deck, the ‘twean Gack which 


is lowest. will be caliezd the lower "tween dack, tae one 


“hat is upper will be called the upper tower 


| 
| 


cette samen e 
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2 The uppermost deck which is exposed to the weather oF 


3 the elements is called the main deck or the weather deck. 


4 Men who work aboard ships have various terms. 


© 


5 In this case they will be referring -0 the first 
6 deck below the main deck. Instead of the upper ‘tween deck 
7 they willecall it the shelter deck. I don't know why» 
8 but that's what they use. It's the shelter deck and that 


is the area we are going to Ibe concerned with in this case. 


10 | the very first deck lclow the main or open weather deck, 
u | the shelter deck. 
2 | | : La ee 
| ror information purposes you will understand 
| . ° . . . . 
3 || this cargo was prougiit aboard this vessel with various 
' 
14 
2 : : .< . . ' 
devices, winches, which are booms — which are cranes, 
' 
s | | | : 
: 1b | really which are secured permanently to the vesse--- 
t Z £ a 
16 | ; Sy a 
} Longshoremen operate tnese exanes and they sring the cargo 
7 | 
. . > : , ’ a.% 
| from the dock and its laced down in. the haten ant the 
8 ; , : ‘aa 
1 | Longshoremen, which ee employees of the stevedorea, in this 
19 “a , . xe eae, 
| case International Torminal or rro, they brought ©né 
20 | , : 
cargo aboard the freighter which was owned by the shipowner 
21 | : : Are res 
| here and the cargo that was involved in this case was 
22 | 
ae structural t-beam--steel {-bean. 
1 
ec ; 
S 93 
ray . a a 
Now, what 1s an t-beam? If you ever sae Ene 
2A 2 ™ Lr a en ° s - .¢ an 4 ie | 22 a 47 
skeleton Ot 4 buildir., whenever the building goes YF ali 
3 | ‘ . : . 
| you see 15 the steel * Ork. These are Trea i 
i 
i 
\\ 
| SOUTHERN cisTe ct court REPO aes, Ue 
+ FOLEY “' eae wee * o 


ise) 


12 


16 


17 


ee 


Gpa 


13a 12 


If you look at them fiom the end, there is a flat piece 


on top and bottom ana a piece that meets between the two 


of them. Now, that's the cargo that was placed upon the 
Pp 


floor or deck of the shelter deck by ITO men and they 


covered the entire floor or deck of that particular area. 


Placed upon those I-beams was further cargo 


placed there-also by 


such 


as 


you 


see on 


cri 


(TO men. 


and they are the large 


running up 


there 


large 


were 


three or 


and down. 


and they were pp 


They were large crane booms, 
nes that are. putting up buildings, 
arm that sticks out with a cable 


Those are the booms. I cn'‘t know, 


four or five of those which were very 


re) 


aced upon ti fi-beams: or I-beams. 


4 


Phe longshoremen employed by ITO then finished 


work in that 


Dak 


became the job 


when 


4a ¢ Ae wy 
Lene vesse. 


a) 


was called upon by hi: 


into 


going 


ae EE 
the 
witha 


cS 


L 


3; particular 


« 


do that with 


ladder 


So Mr. K3 
into 


c 


:se booms and keep them from knoc 


wy, tosether with a co-worker, wen 


ticular area and they went eisewhere. 
— the carpenters to come aboard 

vas at sea, so Mr. } 
boss, a Mr. Auletti. and told to go 
1tch- to secure the booms. They were 


zables or chains. 


-2 they found there was booms to one 


° , 
r side and th $ 
“ _ ‘ 


sang ana a Co-wors: 


i 
i 
} 
i 
‘ 
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to 
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in the cen betwee: the booms so 
back and forth in that particular hatch. 

However, the flooring was all T-beanms or 
H-beams and the flat surface was left for walking and 
that's what they haji to use, since there was no other 
way of walking along. 

Now, oux Claim here is a very simple one, now 
that you understand the background. Mr. King s 
and he will prove, that after he came Gown the Ladder an‘ 
he now turned about and he is standing on these 
beams, he had to waik to the end, ‘*o the end of these 
Dooms in order to get around them and seerre t 
along the steel beans at that point we 
when he got to the «end of the boons and he started to go 
around the booms so ‘that he could secure then,a soace 
was left i: placing ihe beams on tne floor between two 


‘m and unforeseen by him. He steppe 


beams unbeknown to ° 
around and as he st«j-ped around his lag, right up to his 
knee, went into th. space. fhat is our claim and 
that's what we inte:ni to prove. 


The Couzt alteady indicated to you anc 


instructed you that the Court wilt give you the law Ln 


t his case. You wiil make the decision ; 0 th sts, 
the credibility of \itmesses, as bo what 
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2 | prove the injuries. If am going to have medical proof here | | 
3 that Mr. King, having suffered the injury from the 
| | 
4 | accident as I have jnst described it, sought medical | 
5 | attention and received medical attention for approximately } 
' 
6 two years from a Dr. Mario Tagliagambe. I mentioned the 
| 
° . ) 
7 name before and‘that's the doctor who took care of Mr. sits 
. I will prove to you that during that period of time he alsol 
9 
a saw Ocher doctors who examined him for examination only. | 
1} 
10 ! , d } | 
tet Dr. Smith examined him three or four times. Other H 
if t 
u | eee 
seine | doctors examined him. I will prove to you with proof | 
12 i} 1 . 1 ; ; 1 
\ that ultimately two vears after the accident in 1°79 } 
i 
|| a sate a ee . fet | 
i| hire King maa co Subst co an operation to remove carcisage } 
I ; 
4 il Seep” Be 
i| and other bony part. from his knee because of the ; } 
1} - | 
5 | reife . P , ae , | | 
injuries sustained in this accident. } { 
i 
ae 
I will pwove to you that of course he lost 
7 ! | 
i time from work because he could not work before the j 
18 . ‘ S bape i 
} operation and after the operation and I will prove to you | | 
| . > | 
9 | 
| that he prematurely had to retire from working as a | 
29 | Bee 
_ ay ar 11 ¢ = too: D » Sack «a save far } 
marine carpenter, all. of which he has lott carnings for. 
21 cone 
Proof will be in -- I will show you his j t 
2 | t 
earnings records ani I have all of these exhibits in | ' 
{ ' 
2 
| evidence. I know I ce~. There has been stipulations in i 
' ' 
2A . ; “ | ; 
consent to that. Tin you will examine all of the { 
i 
23 : 
‘ | testimony and all or the documents which are in ecvicenae. 
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Those are promises that I make to. you. Tach 
and every statement I made I know I can prove 
and when I come back at the end of the case when I sum up 
I will point to you what I have proved and I will prove 
everything I said. 

That's ail I have to say at this time and I 
will come back again and indicate that the proof is in 
as I have indicated. Thank you. 

COURT: Thank you, Mr. Sergi. 


Molanphy, do you care to make an opening 


ne a + ee re ET See 


statement? 

MR. MOLANDHY: Yes, your Honor. 

MR. MOLAMWHHY: Your Honor, counsel, madam 

of che jury: 

As introduced by your Honor, my name is 
and during the course of this case I will be representing 
the defendant and third-party defendant, the shipowner, 
which in this case is the Hansa Line. The 


Line in 1968 was the cwner of a vessel known as the 


Trautenfels. The Traatenfels, as has been mentioned, 


is not a passenger liner like the Queen Mary, but a 
working freighter such as the many that you see 
various piers in the Port of New York, 


~ —- £ 
waATaT LXYOI 


the transportation ot goods hy; 
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of the world to, amouyg others, and out of among others 
New York, New York harbor. 

So it was that in mid-June of 1968 the 


Trautenfels came to Pier 3 at Erie Basin in Brooklyn. 


low, the members of the crew of this ship don't do the 


loading or the unloading of this cargo. There are a number 


of expert stevedoriny companies here in the Pc t of New Yor! 


Y 


and on this particular occasion, a stevedoring company 
known as International Terminal Operating Company was 


engayed by ipowner to perform,the loading of cargo 


” 


aboard the vess¢e uch as the cargo that was described to 
you by Mr. Sergi. 


Now, the work is fairly specialized and so. 


® 
~~ . 


a eel 
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specialized that when it corcs to the securing of cargo 


4 


iy the stevedoring company, you bring 
L m4 3 


that has been 


the lashing of the cargo, and that is the backaround, 
the setting in which this litigation arose when Mr. King, 
an employee of the lashing company sustains that he 
sustained injuries on board the vessel. Mr. King's sole 


claim is that of unseaworthiness of the Trautenfels. [In 


| 
on a different company and they do the securing of that | 
| 
} 


turn, that claim of unseaworthiness is based solely on 
} 
| 


the improper storage of cargo aboard that vessel by 


! 
P * i . . . 
rernationas Terminsn) Operating Conrvonny. 
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Now, you ask where docs the shipowner stand in 
this situation? Th: shipowner takes the position, number 
one, that we turned this work over to a stevedoring 


contractor, and an expert in his field. We feel he does 
a competent job and that the job was not unseaworthy under 
the circumstances of this particular case. 

Secondly, we claim that Mr. King, a man of 
many, Many years experience in this field of marine 
carpentry simply did not take proper precautions for his 
own safety so that in at least large part he himself 
was responsible for liis own accident, either totally or 
in large part. 


That is the basis, then, of the two claims 


that are made by the shipowner on their third-party suits 


against the two conixactors, namely as avainst Internationa 


Terminal Operating Company -- we say that if. you hold thea 
ship responsible to lir.King initially, then we should be 
entitled to be reimbursed by the party that created this 
situation of which he complains. 
The second claim that we make as against 
Mr. King's employer, Court Carpentry, is a little 
bit more involved and it goes right to questions of law 
and I. would prefer to leave that to Judde Motley. 
Pa onthet ically, perhaps counsel, Mr. Sergi, 
made reference to cestain legal principles. f£ think ‘Or 
KOUTHERS OUST CT COURT PRPOSTERS, ULF 
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2 the sake of all of us that that is better left to i 
3 Judge Motley, who will give all instructions pertaining 
4 to the law. 
5 That, in a nutshell, is the shipowner's 
6 position in this particular case. We will all have a cha 
7 | to come back at the end of the testimony to address you 
i 
8 | further and until then I would ask you all to keep a 
9 | open mind. Thank you. 
! 
10 | THE COURT: Thank you, Mr. Molanphy. 
ll i Mr.. Hockett, do you care to make an 
12 | opening statement on behalf of the stevedoring company? 
13 | MR. HOCKETT: Yes, your Honor. 
| 
' 
| 
M4 | If the Court please -- 
i 
15 JUROR #4: Your Honor, may i speak to you 
{| 
ve ; 
i6 | privately for a moment? 
{| 
a | 
| THE COURT: Yes. 
18 | (Discussion off the record at the bench | 
i 
19 | between the Court and Juror # 4.) | 
20 t THE COURT: I am going to ask counsel to come 
! | 
21 i . ; ; 
to the bench. 
22 | { ‘ - + ma hor pa \ 
~ | Tie COURT: Do you want to repeat for the | 
if 
4 i lawyers what you just said to me? 
| 
ai | ‘JUROR 4+ 4: When the questions were asked I 
1 
| 
1) 
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wasn't aware of the injury involved and I believe the 
gentleman has suffered the same type of injury that my 
mother experienced about four years ago. She works for the 
Postal Department. She slipped on ice. She had torna 
cartilage. No loss whatsoever. S§S missed time from work. 
She went back to work. A year later the cartilage 

to grow and she had to be operated on. She lost 40 percent 
mobility on her leg. I feel because of this I we 

sympathy towards the defendant. Tf didn’t sealize this 
when you were asking the questions. 


star ACT - 
But LANP HY : 


COURT: yes. 

MOLANPUY: That Mrs. Taubenhouse 
he alternate. 

HOCKETT: I would join with 


Shad ae 


SERGI: » 


open court.) 
THE COURT: Juror #4 is excused 
Court will substitute alternate juror #1 in 


regu Lar jurs 


H 
' 


co 
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11 
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16 


Gpa gia tt 22 
MR. HOCKETT: If the Court please, fallow 


counsel, madam forelady, ladies and gentlemen of the 


jury: 

At this juncture in the trial, hefore tHe 
proof has been presented to you it's my intention only to 
make a brief opening statement to give you some idea 
of what the position of ITO is. IT0, or International 
Terminal Operating Company as has bean mentioned several 
times before, was the stevedore involved in the loading of 
the vessel on the day of plaintiff's alleged accident. 

Now, the plaintiff has made the claim, as you 
are well aware now, against the shipowner only, not 
against the ITO corporation directly - As attorney for 
the ITO we join in what has been stated by the defendant 
third-party plaintiff, namely it's ITO's position t 
the ship involved was not in any way unseaworthy and. 
certainly the stow, the cargo, the structural stee#l that 
has been mentioned was stowed in accordance with tne 
custom, use and practices of the stevedoring trade 
and the stow was in every respect safe. 

It's ITO's further contention that if the 
plaintiff did in fact sustain an injury, the injury was 
in no way ascribable to the activities of the stevedore. 


Mhea stevedore rendered its function in a safe manner and: 


~o- 


) 
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we hope to show this to your satisfaction, that they in 
fact did render the job that had to be done in a sale 
manner; that if the plaintiff was injured, it was because 
of his own carelessness and disregard for his own 


safety, as has been mentioned by the defendant shipowner. 


I think this will be brovght out upon the testimony of 


various witnesses and of the exhibits and I feel, 

speaking on behalf of my client, that at the conclusion of 
the trial you will find that the shiv 

safe for purposes and for the job being done by the various 


contractors, Mr. King employer as well: as ITO, and 


requiring a verdict returned in favor or 
defendant shipowner against the plaintiff. 
I thank you. 
THE COURT: All right, Mr. Testa, do you care 
to make a statement on behalf of the Court Carpentry 
Company? 


Yes, your Honor. 


Your Honor, Mr. Sergi, Mr. Molanphy, Mr. Hockett| 


and ladies and gentlemen of the jury: 
! 
I represent Court Carpentry and Marine Contra 


Company, one of two-third-party defendants 


and I stress the word third-party defendant 


EE OE OE 


Mr. Sergi pointed: out to you, his client, Jackson 9. King 


is solely and only suing the shipowner in this case 


| | 
1 | Gpa aoa ae rete 
| 


* | 
! . . . 
4 | because he says this particular ship, the Trautenfels, 
5 | was in an unseaworthy condition due to tne way 
6 | certain I-beams or H-beams were stowed in this hatch. 
7 | That in effect is case number one: It's a totally different 
8 || case than the other cases involved here. | 
9 | The shipowner says, “Our ship was not unseawor thy 
10 rl and we deny that we were at fault in any way, but if you 
1] 
il | ladies and gentlemen of the jury should decide in favor 
1} 
19 i 3 ie 3 
oo of Mr. King and decide to award him some money, we want 
1 it | Ty . ‘ a - 
13 Hf that money back from ITO, Mr. Hockett's client, or xxrom 
| 
oe 
or ae Court Carpentry, who is my client." 
bat | e +2 ae . 
ch You just heard Mr. Hockett state nis position 
| 


in the case as far as ITO is concerned and it's my purpose 


in this opening statement to give the position of Court 


| 

| 

| 

! 

j 

18 Carpentry. We were ‘there for the sole purpose of 

| 

19 securing -~ that is lashing and securing this cargo after | 
| 

! 

| 

! 


ee] 


ITO had put thers beams into this hatch. That's alli we 


purpose of lashing and securing the cargo after it was put 


| did in this case. We hadrothing to do with putting the 
59 | 
hehe } . . © 2 2 be | hhh - 
i beams in the number 4 hatch in the first , lace. That 
9 1} j 
ae was done by International Terminal Operating Company. 
! 
| : ; _— 
i We came on the ship as independent contractors for the 
i} : 
25 |! 
lI 


al 
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Gpa 
Listen carefully to what Mr. King has to say. 


any other witnesses that are produced on his behalf and 


keep in mind the various positions of the parties here, 


ection number one being Mr. King's case against the 
shipowner and I would designate action number two as the 
shipowner's case against ITO and action nurber three is 
shipowner's case against my client. are three 
separate cases. I would only ask you at 
an open mind, not to draw any judgments, 
any conclusions until after you heard all 
this case and until after you heard Judge 
it epplies 
At the end of the case we get a chance 
talk to you again in summation and at 
will be reversed as Mr. Sergi 


= 


talk to you first and Mr. Hockett second 
third and Mr. Sergi last and that is 
the burden of proof case number one, the shipowner 
the burden of proof on his case against TTO and the 
shipowner also has the burden of proot on its case 
against my client, Court Carpentry. 
If any of the parties in this 


s 2 


sustain their burden of proot, they are 


SQUTHERS OISTRICT COURT 


; ¥ 89 
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Now, ‘you heard Mr. Sergi say what his proof 


~ 
J 


| on to the ship by ITO 
| 


A 4 is going to be. He is going to try and convince you, 
re ladies and gentlemen, that this ship was unseaworthy | 
ea 
\ 6 | . + 
| because these beams were improperly stowed, and I want 
Avia you to bear in mind throughout the course of this trial 
8 | 


that my client, Court Carpentry, had nothing to do with 


ic) 


stowing these beams on the ship. We were there solely 


for the purposes of lashing and securing the cargo. I 


i want you to bear that in mind. 


12 || s : ake 
} Now, as far as we are concerned our position 


—" 
a] 


H is that we are not responsible for this condition. 


i Obviously, we didn't create the condition in the first 


| 

15 |} othe P ; ~ 
\ place. Our position 1s we are not responsible for this 
i} 

16 2 ae rh! ' eee Ke . P | 
i} condition. It's the position of Court Carpentry 
| 

17 | 1 

‘ * . * 
that we did not do or fail to do anything whicn in any 

18 | 
} manner, shape or form contributed to the happenina 
| 

19 || ou ey Piaey 
| of this accident, and if you decide that Mr. King 1s 

ia) 

20 P : 3 ie 
entitled to some money from the shipowner, che 

21 | ‘ : 
defendant is not required to get money back from nu client 

22 | 
| } , aie AM : 

1} because we are not responsible for this accident and this 
J 1} . p 

23 | 
is our position in this case and I want you to bear that 
| 

n” | 
\ in mind. 
it 

on 

~ 1; , 
| I want you to listen carefu-sy & I TOMY 4 
i} ' 
} 

li 
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Gpa 26a 27 
going to come back and talk to you and I am going to ask 
you to let my client out of this case but at the time 
being I just want you to concentrate on the testimony 
of the case and what the various positions of the 
parties are. 

Thank you. 

THE COURT: All right, at this time we 


are going to recess until 2:00 for lunch. The jury is 


Vv 


excused until 2:00 for lunch. Please come back a few 
minutes before betause we are going to begin promptly at 
2:00. 


= 
(Jury not present. 


MR. SERGI: Your Honor, perhaps this would. be 
a good time to introduce the exhibits which we agreed 
upon so that we don't have to take up the time of the 
Court later. 

"ie COURT: Introduce the exhibits? 

MR. SERGI: Yes, all parties agreed to certai 


exhibits. 


THE COURT: I think that should be done in the 


presence of the jury so they will know what exhibits are 
in. The last time I gather I got requests to charge 


from the plaintiff and the ship. Are there any requests 


to charge from the ro or the Court Carpe , 
SOUTHERN GIST NOY COVAT REPORT . 
; ¥ $3 
: + 
a 


oeuremnansenne 


j 
‘ 


N 


MR. TESTA: Yes, your Fonor. | 
THE COURT: Hand them up. please. | 


Do you have any, Mr. Hockett? 


Gpa 27a | ; | | 


an 


MR. HOCKETT: Not at this time, your Honor. 


| 
6 | THE COURT: I am taking them now, so may 


| 


I suv ,est you bring them in later? 
MR. HOCKETT: I will have to see if 
Mr. McLoughlin, who was the trial counsel in the last ea 


drew some up. 


a wr . . ' 
THE COURT: All right, give your opponents a i 
MR. TESTA: Yes, I will. 


1 THE COURT: Mr. Sergi, I gather Ow Will iely |! 
\ 
14 | 
on those you previously submitted? 
! | 
15 | . P | 
on: MR. SERGI: Yes, to a great degree. Ofcourse | 
1} ' 
16 |} i + ; J a ; 
I the allegation of neglicence is removed and if we 


have any more additional requests to charge because of 
| 


18 | 


what may develop during the trial, your Honor, I 


| 
| 
| 


19 e : ay 
respectfully reguest that I be permitted to submit additiona 
, 4 , - i 


supplemental. requests. 
THE COURT: All right. 
Mr. Molanphy, you previously submitted 


| 

} 

| 

t 

| 

requests to charge? 
| 

MR. MOLANPHY: Yes, I did, and I believe those} 

| 


) | 
requests at that time covered both indemnity act? 
j 
fF SQOUTMEHN DISTRICT COURT REPORTERS, 4.5, COURT HO 

ro ° TQVARE. NEW YOK WY ’ 
J 
bd PT] 
rf - 
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against third-party defendants and to the extent that 
they deal with the claim of negligence, I would ask your 
Honor to disregard those. 

(Luncheon recess.) 

a 
AFTERNOON SESSION 
2:00 p.m. 
Open court, jury present.) 

THE COURT: At this time, the plaintiff may 
commence py calline his first witness. 

MR. SERGI: Your Nonor,’ before f 
questions of the first witness, I would like 
into evidence certain exhibits. 

THE COURT: Suppose we have 

first witness and 
aon ¢€ 

a witness on his own behalf, 

been duly sworn, testified as follows: 

MR. SERGI: All of the exhibits which I am 
about to offer have been consented and agreed to by all 
counsel, vour Honer. 

Plaintiff's Exhibits is the Columbus 
record. 

Plaintiff's Exhibit #2 
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earning cecords of the plaintiff, Jackson King, for 


the years 1967 through 1972. ° % 


Exiibit #3 is the profile or the layout of 


au 


the vessel Trautenfels. 


1 King-direct 30 
2 from the New York Shipping Association reflecting the 
3 ' 


vessel for the day in question and a translation of 


a photostatic copy of a page of the log of this 
the 


log, inasmuch as the log is written in German. 


) 


| Exhibit #4, which will réquire marking, is 
| (Plaintiff's Exhibit 4 marked for identification} ) 
} 
| 


(Plaintiff's Exhibits 1 through 4 marked in 


12 | 


evidence.) 


tt = ep ee er ge ne a emer 


] | a START AT ~ 
14 | DIRECT EXAMINATION 
i x | 
aoe | 
1) | BY MR. SERGI: 
I | 
bead } e 
6 || Q Mr. Jackson, can you hear me? 
| A Yes, I can. | 
I 
18 | Q Would you keep your voice up as loud as mine | 
9 4 ue 
19 |} so juror #6 can hear you also. 
| 
20 A Sure. 
21 | mre a aee. rT 4 - i 
HS COURT: Excuse me just a moment. j | 
22, PN rs this time 
MR. HOCKETT: If the Court please at this tim‘ 
} | ' | 
4 | A r p i : } } 
eek: I would like to move for the exclusion of any non-party | j 
| i 
oo |i i , } 
ry a fact witnesses from the courtroom. : 
l ; 
25 PRE eye Le : ar i 
THR COUR: Are there any witnesses in the 
1} ‘ 
" ; 
1] ' 
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_— = 
mee. ; 


™ 3 MR. SERGI: Yes, your Honor. 
ag 4 THE COURT: Mr. Clerk, would you show the 


witness the witness room. 
MR. SERGI: May I proceed? 


THE COURT: Mr. Sergi, do you mind moving 


nnn een 
eel 


2 courtroom? 
| 
' 
{ 


} 
8 that podium back beyond juror #6 so you would not obstruct | 
g : 
1exr view? ; 
| Ee 
; 
10 | MR. SERGI: Yes. | 
} | ; 
il | Q Mr. King, are you the plaintiff, the person | . 
' . 
19 “ . ° . ° ° * . : 
- who is bringing this action against the Hensa Line, ’ 
} 
13 I the shipowner? | 
i 
14 ! Do you understand my question? 
| | 
IS | A I beg your pardon? | 
| ! 
G6 om Ate ; ; L 
16 i Q Iwill try it again, Mr. King. 
7 | ; : - 
You are suing the shipowner here for an 
} i 
18 i | t 4 s ' 5 2 t . f 
| accident that happened to you, is that right? | 
19 A That's right. ( 
3 ; 
: | j 
20 | a . A q ’ O..t cos | : 
Q That accident happened on the 18th of June, 
21 19682 
22 | 7 
y A Tnat's right. 
| 2 | ) 
| Q Would you qive us your date of birth, Mr. King? 
24 | 
A 1908, April 7. | 
} ; 
25 | ; 
I} Q Where were you born, Mr. King? 
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Gpa King-direct ' : 32 
A Tennessee. 
Q Did you receive any formal schooling? Did 


you go to school? 


A Well, I went to school up to about the Sth or 
6th grade. 
c@) The 5th or 6th grade. 


And that was in Tennessee? 


A Right. . 

Q After the 5th or 6th grade what did you do? 
A Well, I farmed for a long time. 

Q You farmed? 

A Yes. For a long time. 


MR. SERGI: Your Honor, if I repeat it's 
because I haven't heard it. I am not doing it for any 
other reason... 
THE COURT: All right. 
Q Did you do any other work ether than farming 


while you were in Tennessee? 


A Sure. I worked for the city. 
Q You worked “or the wat? 
A City. 
{ 
t. City? 
A Right. 
Q Noing what? 


SOUTHERN OMTRICT COURT REPORTERS, U.S. COUNTHOU: 7 
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2 A I worked for their light division, construction. 
3-4. Q Construction work? 
4 A I mean the gas division. f 
5 Q Did there come a time that you came to 
6 New York? 
7 A Right. Yes, I did. 
8 Q when did you come to New York? 
|| A I come to New York in 1960. 
| 
10 | re) pid you enter the armed services? Did you go 
li | into the service? 
12 p Yes, I did. 
| 
3 Q When did you go into the service? 
14 | A I went in the service in 1942. 
| 
| Q How Long did you xremain in the service? 
16 A . Two years, ten months and sixdays. 
MW | Q Were you in the Army? 
8 | A Right. 
19 | a ; ae 
| Q While you were in the servic2, whise you were 
he ty, t+! a TRY fru 4 WwW 4 4) ga gf ‘ Z ; Ai ' yt ; of S429 ; vf 
Ai Spr giat been hier rbepe babes , a 4 
{ ens re. et ee'fp. hs if hig ttithhe tas j vi furde 
2 | 
/ pk Bia 
| 
Aa / 
0 Were you honerebly dischard¢ed? 
ii ScutHRRM DISTROCT COURT SEPORIZSS, U.S. 2° 
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did -you first start to do? 


I started working on the waterfront. 
Cn the waterfront? 

As a carpenter. 

As a marine carpenter? 

Right. 


Wouldyou tell the Court and jury what doe 


marine carpenter do on the ship. 


Well, he secures heavy equipments. 


a lot of timber and stuff to put their irons on. YO 


aren't supposed to put two iron things down next: 5o 


other. 


If 


you put two iron or steel thinus down nex 


each other you put wood down next to each and you se 


some with wire and some with steel. 


aboard 


secure 


Q 


A 


a 


So it’s your job as a marine carpenter ¢ 
J r 


ship and secure cargo? 


Right. 
Sometimes you chock it wit lumber? 


Right. 


And sometimes you use chains, steel cab]. 


Right. 


And you secure them to each other or you 


them to parts of the ship so they don't move 


sa 


u 


i to 


yo a 
i go 


He lays down 


—_— 
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King-direct 
That's what a marine carpenter's work 
That's right. 
You say you started doing this in 1961? 
yes, I did. 
For whom did you start to work in 1961? 
Who did I start to work for? 
Yes. 
Court Carpentry. 
Court Carpentry, is that right? 
That's right. 
Q Is that the same company you 
for when you had your accident? 
ay 
Court 
Carpentry ¢t! only ompany that you worked for as a marine 
carpenter? 
A 
Q pid you work for any other company? 
A Well, maybe sometimes a day or two I 
for Lee and Falmer doing the same thing. 


maybe a day or two every other month or 


like that, doing the same work. 


Q When you worked for the Court 


you on a regular payroll, a yroll 


oh DISTRICT COURT REPORTER: 
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per day? 


A t work per day, the hour. 


Q Yow are you told when and where to report 
for work? 


A “ce told by your foreman. 


he call you? 
te calls you at your house 
ie calls you the night before? 
That's right. 


And then when you 


the snip you keep working there until 


then you wait until your 
calls you by phone and then you come 
is that 
gs right. 
Q Prom 1961 through 1968 working at Court 


sentry, Gid you ever have any accidents? Were you 


mjured? 


“MN DISTRICT COURT PEPORTERS, UK 


“ey STIART, NEw YORK, &.Y. 


Q When was 
A Oh, that must have been in or around about 
"66, I think. | 
Th..t was about two years before this accident 
talking about? 


Yes. 


How did you hurt yoursalf then? 


A A wrench slipped and I hit myself on my leg 


with the wreocth. 
Which leg? 


Yes. The ratchet slipped and i hit myself 


Which leg? 
The left leq. 
Q where on the left 
with the wrench in 1966? 
A On my knee. 


Q Did you get any medical treatment: 


a doctor treat you? 


A Y¢ 1.4 treated me and I was out about three 


Vee 
WeCKS e« 
j 


theadoctor that treated you? 
uy ey 


w 
c 
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Q You know him as Dr. Tag for short? 
A Yes. 


A+ 


| Q But his name is Dr. Tagliagambe. 
| After you went back to work after that 


} 
| 
i A No, I didn't. 
| : : ‘ = 
Q After you lost about three weeks you say 


7 | accident did you have any other accidents up to 19638? 
from that accident in 1966 did you lose any more work | 
| 
| 
‘ 


- because of any in‘jury? 
i} ' 
19 \j oh P ' 
A No, I didn’t. 1 
| ; 
aS } 
13 I Q By the way, are you merried, Mr. Kina? { ) 
_ ¢ { 
14 jl a : | 
! A »* . am. { ' 
i j 
16 of ‘ . . . a a > i 
fhe 19] And you were married back in 1368?: 
| + | 
7 1 ’ 
16 | ; ; ; 
i A Sure, I was married then. 
| eee 
ad } ~ 2 epers a ee | a eee ae R - a } 
Q Ana you Live witn your wife now and you 
H| & - 4 } } 
| t ; 
| ' 
wit H 
e lived with youx wife then? } 
' 
19 i| . iit ata e | 
| A That's right. 

i 
ie : 
\} Q In 1568, Juna l&th, you say you had an ; 

" ' 
a 2ccigsnt abnard a shis? 
' 
6 23 i} . ” } 
‘ ‘ 
9 Will you tell us how you were told tn j ener 
OA 
to work at that particular place at that time? 
on li 
A I was told hy my foreman. 
2 TMEPIM PESTMET COURT AFPORTERS, 1S. COU ad «6 
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Q Who was your foreman? 

A Andy Auletti. 

Q Is there more than one Auletti?. 

A Yes. Johnny Auletti and Andy Aule .t.i. 


Q You said Andy Auletti ~- one of the Aule 


ttis 


anyway, cailed you and asked you to report for work and 


then when you report for work, do you report at Cour 

Carpentry's office or do you report down at the coc 
A I report at the dock. 
Q Was June 18, 193538,the day you had your 

accident, the first day that you worked on this shiv 


or had you started tuere a day or two or so before? 


A NO. Tnat was the first day. we started on 


“A Yés. 


Q When you reported for work with Court 


Carpentry, do you more or less work with the same mer 


t 


Ay Well, no. Part of the time you do and part 


of the time yor don’t. 


i) 


morning? 


~! 


Did you meet your foreman down there? 


Yes, I did. 


Did he tell you what you were going to do that 


What did 
well, at 


just come 


he tell you to do that morning? 
that particular time 


another 


| 
j 
{ 
| 


Well, before coming 


what time 


accident, 


8:00, 


Mr. Auletti 


foreman, 


~~ 


) 
7? 


Right. 


tid you report for »% 


the Morning you 


And he told 


SOUTHERRN 
FOu! 


what you were coing 
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Gpa King-direct 
If you don't remember, just say so. 

A we, I don't remember. 

Q Do you remember what number hatch you went to 
work in in che morning? 

A I think it was number one. [I ain't for sure. 

Q When you came aboard were there any longshoremen 
working on that ship when you came aboard iin the morning? 

A We ull started work togethex. 

Q When you say all, the longshoremen started 
to work at the same time that the Court Carpentry men 


started to work? 


- rr’. | ® 2. 7 ~ ee 

A No. [Ine Lonagshoremen started co work 
before we started to wv + ’ 
berore we started tO wWoOrKke | 
\ 
| 
Q So wh . you got there they were already working; 
: ae whe is debu sites saad cele .ebae ee ae ae Oe Se 
A wtO~e puc tney pie ene ss tuli an une NOLGA HDELOLNE | 
+ ! 


I got in the hold. In other words, they load it before 


we started to work on it. 
Q So they had worked there the day before? 
A TI really Gon't know, to tell you the truth. 


Q Nevertheless, at 8:90 in the mor:.ing when 


ship, if you remenber, were there any 


i 


longshoremen on the shiv at that morning? 


A We all went upon the ship together. 
ra) Including the Longshore ? 
SOUTHERN OISTRICT COURT REPOATE Unt 
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Nee 


A Well, ZX mean the 


the ship cones in a.id it 


have to go in the hold 


ship together, the 


Q Mr. Kind, 


to work at 8:00. 


aboar« 


went 


2 
. 
i. 
2 

Kg 
Q 


a) 

a 
> 

“a 


already 


and lash 


rack 


Lonyshorenen 


lLongshoremen. 


* ley te 
has Secure 


st, 


on it 


but we all 


he ship, right 
1 the ship, right 


Q When you got aboard the ship yeu 
the ship with Court Carpentry people, is that 

A That's right. 

Q Were there any longshoremen on the 
you got there at 8:00 in the morning? 

A i guess: -- 

Q Tf you don't remember, say so. 

A I guess there was some there, but J] 
pay no attention to where they were v wxrking. 


Q Okay. 
Q You 
in the morning? 


A It was above whe 


up 


number one or number two, I don 


@) low many of you wen 


e 


's 


ee inte 


+ Got 


hurt. 


t remember which 


wont 


N 


~kimoc 
‘cimesS 


4 


and we 


the day you were hurt you reported 


| 
| 


on the 


aan 


eel 


WLUW LL Swe Ss t 


if 
if /} 
A2a ‘i i, j 
, i, 
1 Gpa King-direct fs 43 
ed 
2 number one or two or three, whatever? 
lan 3 A I think it must have been about four of us in 
, 4 there. 
5 fa) What work were you doing in that first hatch 
s 
e } 6 where you were working? 
7 A We was securing cargo. 
3 Q H ow were you securing it? What were you using? 
9 | A We was using cubles. 
10 | Q Steel cables? 
il | A Steel cables. 
| 
19 | . . 
4 Q All right. 
13 What kind of cargo were you securing in that 
14 , es ; 
\ first hatch you were working in? 
I} 
5 | - ya ce ie 
; | A Well, let me see. [I don’t Know just exactly. 
16 \ - : r A 
3 i 1@) Sometime that morning you were told to go 
Kee 
a te another hatch, is that right? 
8 | A That's right. 
19 | a M4 4-1 ’ r JA» 
| Q At about what time was that that you were told? 
te 
A About 10:15 or 10:30. 
9 | ’ ; 
_ Q who was it that told you to go to another 
22 
‘ hatch? 
j 
9 } 
23 || : 
A Auletti. 
oA { 
re Q Were you tha only one that was told to ao to 
pe 
ae the other hatch? 
' SOUTHERN DISTRICT COURT REPORTERS, U.S. COVUATHE 
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Me ana one more man. 

Who was the other man? 
Perry. 

Perry. Grover Perry? 
srover Perry. 


Which hatch were you told to go to? 


Then? 


Number three. 
Q You left number one or three and then went to 

the back of the ship, right, and you went to number four; 
that's wherevour accidents happened, is that right? 

MR 
The witness indicated he went to another hatch. 

Tits COURT: - Yes. £ he doesn't remember ne 
doesn't remember. 


A I think it as number three hatch. I can‘t 


Q What were you going to do in this particular 
hatch? 
A We were going to lash some beams, soma booms 


on top of some beams. 
QO Was it you and Mr. Perry who went over to 
this particular hatch? 


A That's riant 


SOUTHERN OISTRICT COURT FRPOATERS, U.S, COURTHOUSE 
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2 Q Do you know if the foreman, Mr. Auletti, 
3 

— 4 
5 


was with you at that particular time? 


A He wasn't down in there. 


Q He was not down in tere? 
» 
6 A Nb. 
7 Q Now, before you went down into the hatch, 
8 1 was the square of that hatch open? 


9 | A Well, it was the beams all over the bottom of 
10 |! , 
the hatch. 


| Q Listen to me, Mx. King. 


before you went down into the hatch, did you look dovn 


} 
} 
| 
' 
Ht 
2 | , Piet. 
| When you were still on the main aeck and 
} 
\| 
| 
i 


into the hatch through the square of the hatch? Doyou 


was open, is that right? 


} 
~ | 

15 || ‘ ies 
i Know what I mean? 

i 
{ 

16 ! : “om — i : ey 
| A Oh, was it coveread up any: 

17 
| Q Yes. 

18 zr 0. ae t i} 1 4 . 

A I don't remember whetner the tov was on it or 

19 | 

c 
9.4 
| not. 

20 ae week Ne: a s 
' ve li Ul vO -f 4 ita ? GA he eile 
| o Yhen you went into th vatch was it open 

2° — —_ + . ‘ * a» 

A When ZT went down it was open, but ZT cone 

22 

ramember whether it was all the way open or not. 

ae { 

23 || F ea 
Q Before you went down it was open? The hatch 

a | 


or 
én} > 
ol ‘h - ~ c , = 
i \ I don't know whether it was tlun on, 
ai 
4 | 
SOUTHERN DISTRICT COUAT REVOPTENS u.s. COURTK 
Porey PQUeeE KEM 
. , 
— 
. ‘ 


oc 


10 


ll 


16 


9 
“ 


45a edt vie 

Gpa King-direct ; ae’ 46 
area where I went down was open. There was a place left 
open to go down, but I don't know whether it was partly 
covered up or not. 

Q Now, in order to go down to the place where you 
were going to work you had to climb a ladder? - 

A Right. 

Q Do you know whether the ladder was at the 
front of that hatch or at the back-.of the hatch? If you 
don't know say so. 

A It was.at the front end of the hatch. 

Q The front of the hatch. 

And you and Mr. Perry went down 

that ladder? 

A Right. 

Q Now, which deck were you going to work in? 

A We was going to work in thenmumber three deck. 

re Which deck? 

A On, the shelter deck. 

Q That was the first deck down, is that right? 

A Right. 

Q When you got off the ladder and youput your fee 


down on the cargo, what was down on the dec where you 
had your feet? 


7 . ° . s a, ry % + a 
A mM was steel beams down there, 
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eee 


Q Do you know what I-beams or ii-beams are? 
Vas A They was H-beams I believe you call then. 
j » 


Q What part of these H-beams could you see 


5 when you were standing chere on top of them? 

6 A Well, I was just looking at the top of them. 
| 
| 
| 


Q All right. 


Approximately how wide was the top of each one 


TTT, 


9 of these beams? 4 
10 A Well, =I would imagine about 12 inches, as | 
‘ 
: : d 
iu | rar. as I can come-to it. 
| : | i 
Ye | Q Was that all over the floor? ‘The entire deck ! 
13 was covered with the H-beams? | 
4 | A Yes. | i 
rt . - 4% © ; 
15 | Q Was there anything on topoft these H-beams? | 
Pers 
16 A It was booms, steel booms on top of tham. | v 
U 
iM | Q Crane booms? ' | 
8 | A Crane booms. | ; 
j ‘ 
19 Q Shorecrane hooms? | 
ad A Well, they was joints and they were loose. 
“21 | 
In other words, you have to take them loose. You can't 
22 4 : , } 
o> put no whole beams in there. They come in sections, } 
- ? } 
me 23 ‘ : . at tiie pa i : 
Q The H-beams, which way were they iying on the i 
deck or the floor of the hateh, from front to back or from 


oy 
siae? 


SOUTHERM DISTRICT COURT PEPORTERS YU 


i} msi Hee Lie 


on 


~] 


Gpa 


A 


A 


or how many 


each 


A 


A 


A 


Q 
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cr 


Straight up and down 1-.ke this. 
Front to back, is that right: 
Straight up and down just like the ship. 


x 


From front to back and back to front? 


The booms, the crane booms, how were they lying 
he beams, in the same direction as the. beams? 
The same Girection as the beams. 


How many crane booms did you see down there 


parts of the crane boom did you see Gown 


I really don't know. 
Were there more than onc? 
Was there more than three? 


I would imagine so, because it was on each 


About how many? 
It may have been four, five or six. 


You say they were Located on each side. On 


side of what? 


Dr 


@) 


ore the 


On each side of the H-beams on top of then. 


Was there any space between or ‘ares 


. cranes or the booms where you could walk? 
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A Well, I was going down between the small 
beams on the H-beams walking. 
Q In the area in which you were walking was 
there an aisle or a place where you could walk? 
A Yes. It was an aisle. 
Q Was it similar, for example, to the aisle 


in this courtroom that runs to the back of the 


Yes. That's where 7 s on my way to, 


Q About how wide Was the aisle, the area 
p assageway? 


A I guess something like this. Say about three 


Say sbout three feet? 
A I guess so. 
ling 


Q Could you see from where you were stanc 
at the ladder all the way down to the other end 
hatch or room,allthe way down that passageway or that 


A Ves. I could see some, but I couldn't sea too 


good. It wasn't as s in here. It wasn't that 


light. 
smen you ster o 


the flooring of itbeams did you 


+E ote eee 
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the H-beams at the ladder? 
A ¥s I caused myself to look where I was 
walking. ; 
a) What did you see in r.,.:d to the H-beans 
the point of the ladder where you started walking? _ 
A It was all right. 
re) Were there any spaces or spacings 
any of the N-beams that were in the aisle or 


where you were going to walk? 


A ‘Well, where I was walking it seemed 


I didn't see nothing wrong with it. 


pe rru? 


Were you carrying anythi at 


ag a roll of wire i 29xes 


wer2 you carrying the roll of 
To the other end of the hatch. 
ow were you carrying it? 
had to sling it on my shoulder. 


Your right shoulder? 


Ar. Perry have any equipment? 


“Sink he aid. I.don*t 
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might have nad some csurn buckles or something. 

QO  °#&«Did you start walking down that aisle chat we 
Gescribed. that was between the boom cranes on either 


side? 


Yes, I did. 


Did you have any trouble walking along that 


No. 
Q Tnere came a time when you had 
accidert, is that right? 
A Right. 
Q How far Gown that 


go before you had 


go 
the hole. 
Q Excuse me when you say 


aisle and you were turn to Lash, 


2 


- 


iid you turn; did 


to your left? 


er 


ofishnore 


= 


to your. right 


Side. 


tt £2 eat 
cne Orisnore 


chat’s away m the, water, 


is 
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the water? 
z 


What's the offshore side. 


the other side next to the dock 


You say you 
turning towards t offshore 

Yes. 
DidG you walk 

you turned 

thak time whe 
was behind Mee 
anything, har 


turned to your right? 


Whea tT turned to my right, when I noticed anything 
\ 


| 


| 


t done fell in that hole and Persy got me out. 
Where was the 
where I turned. 
Q Yes, yas it in the floor, 


where was the hole? 


A The hole w between the wall 


“1 


A The wall of the ship and the beams. | 
Q Tt was between the beams? 


A Yes. 


MR. MOLANPHY: Your Wonor, I dont think that's: 


what the witness said at all. 


cL 


Mr. Reporter. 


wo 


' 
| Tims COURT: Yes, repeat the answer, 
} 
| (Answer .) 

' 


ee 


0 || Q You made a turn te your right, is that what 

i! 

H 
1i 1 you said? j 
12 A ¥Y es. 

i | 

. ' . i 

13 | Q How many steps did you take to the right : 

| : 

} 


pefore your foot went into a space? 


15 A I guess one or two steps. 


16 the H-beam? 


@) Was that ‘s*ii1 on 


rt 


A Yes. That's where t fell through, the H-beam. 
Q When your foct went into the space patween 


rou just said, in which way were you 


facing? Were you facing in the direction towards which 


you were going, were you facing towards thewali or the 
skin of the ship or were you fac ng toward: 


where you came? i 


oA | 4 a 
/ T was Goi Siw Pie ie atte ta marked 
ore A I was going -- just Like the ship is par.ted { 
| 
oS iy ’ pa tt san oh vane § at aad $ ote } = ge eae Bag. + 27. 
"i t » {indieating), I was going down Lace TNAael, j 
Fi 
i 
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going 


Q 


A 


A 


the ship was parked in there going in 


or the back of the ship. 


understood my question. 


to the back of the hatch? 
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awl 


4 


Ww 


the same direction, 


Let me ask it again because Tf den't think you 


Listen again, please. 


You were walking from the front of the 


Yes, I WaSe 


you say that you turned to your right. 


Wo 
INOW ¢ 


right you are now 


side cf the ship? 


when your foot went into the space, were you 


-he skin of the ship or had you 


s the 


‘ 


facing towarec 


Z was locking towards the & 


ae ; : 
What part of your body went inte the space 


What went into the space, it. Kina? 


to mv knee. 


My feet went in there down 


Was it both feet or one foot? 
One font. 
tnich one? 


ma Pig ie 
Yhe Lert Loot. 


it: qo? 


~] 


10 


11 


12 
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A 


right here. 


the knee, 


A 


that space up to the 


A 


He helpedme 


the hatch. 


Oo 
used to get 


A 
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It went as far as it can go. It 


(Indicating.) 


MR. SERGI: Indicating the lower 


your Honor. 


It couldn't go no further. 


kneecap? 


I think Iolled Perr,;. I think 


uw 
uo 


hung up 


portion of 


you do when your leg went into 


x did. 


out of there. 

Did you get out by yourself or aid he help 
He heiped me out. 

Then what did you do? 

We come back out the other end and come ouec 


You walked back to the 


into the hatcn? 


That's right. 


you climb up the ladder? 


: er 
ladder wn 


inane 


! 
‘ 
; 
| 
: 


at er ee 
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“1 


19 


20 


55a 


King-direct 


Gpa 


Q pid you talk to anyone on the 


about your accident? 


A Yes. I talked to the r 
talked to the -- 

Q Who was the superintendent? 

A Thomas Genovese. 


) Do you know 
yY 


now? 

A No, I don't. I don’t ver 

Q Did you speak to anyone else 

A Yes. I talked to Andy. 

Q That's Andy Auletti? 

A Y eS. 

Q Did you speak to anyone elise? 

A Well, the man fromtheship, I 
bandage on my leg. 

Q Well, the man frem the ship, 
how you were hurt? 

A Yes, he did. 

Q Did you tell him how you were 

A Yes. 

Q Did you tell him where you we 

A Yes, I .did 

0 yid you aive him your name? 

vena acide tat aeleness ate 
ro.mr¢ a we@ ¥ es | -) PA 


where 


Thomas 


Genovese 


main 


56 


deck 


is 


Know where 


hurt? 


re hurt? 


io 2 
ne Se 


Genove 


f 
' 
\ 
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That was the left knee and it was 


Yes. 


After you received first aid did you leave 


leave the ship? 


Yes, I did. I went to the doctor. 
Who took you to the doctor? 


I think Tommy, the superintendent -- 


Tony Gonovese. foddo. 


' 


took you to what dector? 


doctor was in Tagliagambe' 
Tag himself, it was another doctor 


That was Dr. Tagliagambe's office? 


You saw another doctor in ! ig Liagambe 


Q On that first visit what, if anyt! 


the doctor in Dr. Tagliagambe's office do for 


Well, he bandaged my leg and put 


S7a 
Gpa King-direct 59 \ 
Q How did he -~- 
A We first cleaned i. off, washed it off and 
put something or another on it and then he put a bandage 


on it. 


Q Do you know whether he took any x-rays at 


that time, the first visit? 


2 nina 


° ; 2 i 
A No, he didn't take no x-rays on the first | 
i 
visit. 
’ 
QO Did you walk out of your own accord or did | 
you use any assistance or w: 2 } 
A I hopped out myself. } 
Q Pardon? 
| j 
A 1 4 ¢ j ry 7c | H 
A Idrove out -- I hopped out mysel:. 
Q You walked out yourself? 
| 
A Yes. | 
Q Where did you go from there? ’ 
! ’ 
A I went home. i 
t 
: ; | 
Q low did you get home? | 
A My foreman had taken me home. | { 
Q You live up in Yonkers? i 
A Yes. He carried me upstairs on his back. | 
J 
Q He what? 
A Ne carried me upstairs on his bick. Tf couldn't | 
| 
walk when YF aot home, ! 


— 
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Q Did he understand you? Did he speak 


A ¥es, I did. 
| 
} 


Ne aaa 


English? | 
P 
é 5 A Yes, he could. ; 
“i 
XY . : ‘ | 
6 Q You say he gave you some first aid? ; 
7 A yes, he did. 
8 | Q Where @id he do that? 
: 
9 | 1 Oe ee : 
> A Ivas sitting down on something up there. 
| | 
: , : %° i | 
19 Q Right on the main deck? 
| . ca. 
i | A Yes. -: Right up there where I come out on the | 
i 
i 
19 «It i 
ra deck. 
| t 
..1 , ; : oe pi i 
3 HT Q In order for him to give you first aid, did | 
ve | 
Ao . . 
| you remove your trousers or lift your trouser leg or wnat! 
15 | 
} did you do? | 
iH | 
” | A I pulled my trouser leg up. j 
17 | | i 
| Q When you pulled your trouser leg up and you | 
' ' 
8 |} , 
were getting first aid from the person trom the srAlp, | 
~ 
19 . 5 
Aid you look at your leg? } 
20 3 ' / . 9 | 
| A Yes, £ did. a4 
21 no ee 5 a é 
(@] What did you see: +t 
1 
22 || Re ae Wy ee e [ony 
\ i] A £ seen blood and that it was swelled up. | 
j ' 
64 | | 4 
Q Where was the blood coming from? | mY 
aA | ro : $1 - ra e a rteen* L anc 
A It was coming out of my knee rignt 4/.05g 
‘| ° 
5 || ata a 
j! here. (Indicating.) 
st j 
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Q 
you up? 


A 


time ° 


0 
the end 
A 
Wa bas hick 


me and 


Q 


A 
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i ad 
Iiow many flights of stairs did he carry 


Two. 


Did you ever see Dr. Tagliagambe or the doctor 
seen them twice a.week for a long 


when you went back did you see Dr. Tagliagambe 
did you see the other doctor? 

I seen Dr. Tag when I vent back there. 
Tag take any x-rays? 

fas, he took 


M-rays. 


antiniy erin $e on 
cone .znue going tc 


And for the remainger of 1968 from June until 
of December did you recurn and do any work? 
finally went back and tried to work a Little 


would work a little bit and 


I quit and then went back to the 


doctor. 


You went pack and tried seme work in September? 


j 
Yes. 
‘iow many days did you work? 
I think I worked two days when I went back. 
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Q Why did you stop working after two days? 


a 

ue) 
~~ 
“* 
| od 
bo | 

ive) 
\ 
ad 
rt 
2 
9 
ct 
ce 
| ao 


rm iy leg was bothering me too bad. 


tt was hurting. 


. 
4 | Q What do you mean ‘it was bothering you? 
5 | A | 
¢ 6 | Q Could you see anything about the knee? 


? 


‘ 


' 

- Did you look at it? , | 
Was anything wrong with it that you could se 

; 

| 

t 


| ' 


Yes. I could look at it and see something | 
| 
| 


{ 
10 \ was wrong with it and feel it, too. ! 
} ty 
\ a] M4 - e 7 a] “ra + , 
11 \ Q After yeu stepped working after two aays 1 i 
' 4 - > ee 
! } Ai hack and see Dr. Tagliagamis:? i 
|» ae | September did you go back and see DT. «aged: : 
i| 
1 | : 
13 i} A ves, I did. 
\ 1 
‘ Antine nw « 
14 |i ra) what was Dr. ‘agliagampbe coing << v¢ 
i oi | 
\ | 
I 3 j -hisg time? 
a | during all this time: | 
i} | £ 
} 
>| ; + t< maak “ik purtindg i 
16 jj A Ye wasn't doing nothing §90 much Sus Du -ing | 
| | 
oe TG fn 5 Resi ARES 
VW my leg in some hot water, warm watex 
i! 
i} 


(0) whirlpool? 


} 
| te | 
| d L 


' 
id “ive yo Drace or a SUpDOre { 
20 | Q Did he ever give you a »Frac ) 1 sup; 
) 
| 
| ' S ee See 
21 | for your knee? | 
| | 
; i aw YOR | 
22 || A Yes. ie gave me -—- RO, not 2144 Y2S, | 
1} 
} | | 
23 || he qave me a brace. | 
th pe 
i! 
‘ i ert sos is ae that? ! 
2A | 0 When did he do tnat: | 
i 
° { ~t a Cat, _ ay 1 eool . i t¢ <3 wai at. 
a) Hi a oh, that was, oh, a goo. wat : 
+ 
it 
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\ 

Q nid he give you any crutches or canes or 
2 - i] 
anything? | 


i) 


+ . 3 ’ Ye 
| A Yes. tT had erutches, but T didn't have no 
| 
| 


- *. 8 Be rt - © a - ai then | 
i oe t = dn't hardly walk and t | 
| crutches until I got so i covidn | 
| | 
. 

6 | he gave me some crutcnes. | 
f 

f 

t 


A Yes. 


give you the crutches, during 


~ 
fo 


| | 
| ’ . n 9 

7 Q Who gave you the erutches, Dr. Tags | 
| | 


oO When did } 
| 4 
} 


1968? 


: ‘mie - see FKhr crutches? : 
12 || Q And did y continue to use th rut 
if a 
% mt 
| i intil I got so I ceu 11 ith 
3 | A tT used them until I got so 4 couse 
li 
we 
a? 4 


Phar did you walk with a cane 
\ oO tow long altogether did you wal< witn 
| 
\ 
ej and a stick in 1968? 
7 | hre tt mahhindg Like that. 
| A Two, three months, sometaing 4 
on pe Sa apenas a hen ee I | 
hah Q When was the next time you wene var | 
1} | 
10 | 106° aa 3950? 
av i} x srk? TAS 2 L vo Ox Mm. 
\| work? Was | 
\j 
| as ere sha eked | 
ad | a t think I went back in L969 and worKea 
th 
D) \ 
si \} a while. | 
ae i Weare wee, | 
mi Q About how iong did you work in 1969? About. 
\\ ®) woout ! ; | 
i! 
92 } m - + ny nae " -_ rerouted work } 
2 \} a ZT worxed ori iaion, when J cour rk, 
it | 
| 
oA 
2): aaa me 


“4 ~ * . c - five inonth: =» dav 
rea or four months, four or five i hs, 


1 Gpa - King-direct 63 
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| 


2 Q During the time that you wore werking in 15569 


were you still seeivy Dr. Tagliagambe? 


ee ee ee 


--4 4 A Yes, I was. 


Q How often were you seeing’ Dr. Tagliayambe 


| 
: 

a 

| 


ote cent ns ia et tat 


~“_ 


A Once a-.week. 
Q Pardon? 
A Once a week. 
| 
10 | Q Every week? 
3) A Yes. 


12 Q Yor all of 1969? 


| ' 
13 A Well, not --— maybe not all of it, b most of i i! 
' 
14 | 
} 1t. ' 
1 | 
15 || Ls : | 
i Q So while you were working you were seeing 
| 
Fas } i 
) ay ® - ’ } 
le i Ir. Tagliadambe? | 
i! \ 
17 | ma | 
H A Yes. j 
18 i Q was he Giving you any treatment or just | 
H 
i| i 
9 ‘ 
. | looking? 
| ‘ 
2 || f . x | 
i} nh The game tailing. | 
| fe. 
21 eee Z | 
Q Anirlpool? 
| ; 
99 } : 
=— { > Tee cas ae oo " wae Pe Wy. a he eae? ae ar aa | 
A Yes, until ET went to this other aoctor. 
i | 
} 
23 || 
i| 18) Pardon? 
\! 
ya i { 
ac | 4 Until I went to another doctor and ne commend 19 
ite Ht i 
+>) | a | 
ro surgerys } 
! 
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Who was the other doctor? 


to 
2) 


a) 
Mg 
a 


3 | A Tcan't think of his name right now. 
one that is down here the time -- 


\ 
i! 
i 
5) | Q Was that Dre Smith? 
i 
i 


ap —— fens ' 
= 6 | A Yes, Dr. Smith. 
. ~ ae ty > 
1 Q “cu also saw a Dr. Micheli? 
i} 


| Sod Poe race 
8 rat Yes, I went to wre Micheil. 
1 


© 


ener te A OE 


| -Is¢ Anctors? 
| Q And you went to several other aocrors: 


id ti come a tii whe -.. Tagliagambe 
Q nid there come a time when pr. Tag 3 


19 
a | sent you to the hospitais¢ 
| . } 
i es | 
\ - : r+ > + sr Wee mo } | 
3 n Yes. That was after t guy 20 : 
H | 
| | 
1A . Ae : 
aay for surgery. | 
| ; is 596% 
19 || O An chat was Lin 970? | 
1G 1 17 aC ss = IAS e | 
\ | 
\ 74 *. ‘ad > | 
| he hospital on February 1 1970? 
in| ‘@) You went to tne AOspLet LL on Ferruary lL, 
HI | 
i} 
8 | AN ves, xrignt. 
i| | 
ii : ae ei hae “her? { 
i ) . Yamhoe c ’ 4 i } 1 
i9 || Q Was Dx Tagliagampe Stiit | 
i! 
\| | 
29 1} , yes, he was. | 
_ 
1} ' - . ©. ~ 3 or ul sus | 
al | QO Jid he operate on you thea Cos 
i| | 
i} 
°9 i 
fhe | ‘ nic 11? 
j 
23 ra ee | 
Pa i ry Yes, he alia. | 
| 
. eS 
aA i} ) WoO you ww mat tna Oo cA on i 
| 
| } 
ahto8 : ‘ A ; eh 
ae pheay ia they operace mn <h \ 
sourt mA C t rco YR 
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I 


2 leg. ‘That's all fT Know. ' : 
\ 

\ 

3 Q Well, by the way, how were you feeling , 


ent 4 throughout 1969 while you were working and going to 


5 By. Tagliagambe? 


Q What do you mean by suffering? 


oo “_ 
—_—— 


A Suffering with my leg. 


‘af 6 | A I was suffering. | 
| 


1) Did you have any swelling or discoloration 


© 


10 in your leg? | 
} 
j 


ij 
! 

i A Yes. It would swell whenever I put anything 
} 


| - al ; 47 +} ; 10 «sy B 
] or wrap it up it would swell. ; 
13 || / &§ 
| Q when you went to the nosp3 tal vou were unaes | 
' 
14 = ° ° . ye = ae ee . 
i| general anesthesia, is that raignt, cCiey * ecxed you ! 
i 
i j 
15 amylete ’ r ‘ae annns geri 2 { 
complece ou ana cnen Cis sy ovcraccu \ 
' 


| 
I ea, they a 


18 


| 
a | QO When you Woke UD Gig you have any bandages 
20 | 


as | 2) sou don't know wnat they didi 
| 
|} 


over you? 


A Sure. 


Q Did you nave any bandages en your foor -- 


i! .@) And von stayed in the A tal i 

} 

i 

I} 

i} 
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| 
! 


A Yes, I did. 
Q How leng did you remain in bead without getting 


> 


4 | out of bed at all? : 
i 
A Oh, three or four days. 


6 | Q When you left the hospital did you have any 
| 
7 | devices to help you walk like crutches or a cane or 
| 
8 | anything like that? 
i! 
i} 
9 " v 
a | A Yes, I had to have crutches. 
| 
| 
} 


| 
| 
10 jj Q You Left with crutches? 


| A Yes. 


Q You went home and did you see Dr. Taqliagambe 


—~y «(COB . a ae 17° a t- t “99 f- . . ; 
i Q ror now Long LG you use the crutches j 


hae 66a ( 
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2 A Yes. 


3 Q Will you describe what that knee brace looks 


Ripe: 
r F Par GEA ot aa 
5 A Weil, it has a joint in it. See, when fT would 
6 walk aC > ee v t Li j i 

my leg would flop. When I stand up ilke this it would 


Q What did that brace look like? was it made of 


a 
7 flop that way an@ that would keep it from flopping back, 
| canvas , steel or what? 


! 
10 A It was made of steel and it has aoc something 


2] 4 
12 Q Ic had steel on the side 
| 
13 ! A Yes. 
| | i 
1s | | 
4 | Q With hinges? 
} | 
15 i + 
4 A Yes. 
i 
16 i - ‘ | 
LO } Q And the rest was made of canvas ? 
| 
“un 
¢ i} A Yes. | ' 
i j 
i | i] 
18 | Q r fous). a6 5 : | 
I for now itong did you wear it? i! 
| 
| 
9 } Sn : : } 
i} A i wore it for about three months. | 
i | : 
20 | Q 19 1347 
H ) In 1970 did you go back to work at all? 
1 et 
21 || vs ites 
i A 4 chins I worked a little bit. 
22 i yt : S , | | 
\ Q Mnen in 1971 did you try working? 
on It ! ! 
ae a x thint } : 
1 i + Cnink I worked a little then, occasionally. 
4 tt : ; j i 
yf , mea } t ‘. s 2 ‘ 
O When was tne last time that you sav vou Saw 
BF : | 
: - Tagliagambs or his leg 


i me | 
} | 
| t 
1 | 67 a \f 
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é 
~ | A I really don't know the date that he dismissed 
s 3 
{") me. 
. ' | _ 
- } Q 2. -: hear you. 
\ i 
> | : ; 
| A I don't know the date. I can‘*t remember the | i 
a 6 | . . | 
( date that he dismissed me. ) 
7 : ‘ : Hl 
Q After the hospital how much longer did he i 
> ! 
8 : ° 
! continue treating you? | 
> | 
| A Oh, for about si:xx or seven, eight months I | 
1} 
10 |! E } 
Ht reckon. | 
Wl {i 
a { . 
} Q That would be in 1979? 
i} 
12 || 
Hi A Yes. 
13 i i 
<n | F ae . : “ 
! Q All right, now, you worked in 1971. How was 
4 | 
i! your leg then? | 
id 
A Tt bothered me all the time. | 
16 | | 
i Q What do you mean by it othered you? 
fe! | 
7 | z Shar. a2 ays ie ree tie 
A It gave way. I fell off the ladder on: day 
| 
it 
i but I wasn’t up far enough to hurt myself. I stesocd up 
19 | 
i on the ladder and my leg give way and I fell off, but 
} 
29 | ; | 
i I wasn't up far enough to get hurt. 
9] | } 
i] .@) When was this? | 
22 || 
1} ; ‘ i 
H A Pnat was atiter I started back to work after | 
7 yA | | 
1} : { 
} ~ Was © erate ui On. | 
= . “4 j 
Q This was in 1971? 


68a 


1 Gpa Nina-direct 69 ; ; : 
j 
} 
| Q Were you suffering any pain when you went back | 
on 3 | to work in 1971? | 
. : 
aj 4 | A Yes. I suffer pain now. 
- } 
5 Q Pardon? i. ‘ 
( 6 | A Yes, I did. I suffer pains now. It I 
} |! 
7 hurts most all the time. (| 


8 | Q What do you do when you feel pain in that 


9 ! leg? 


A 


S 
~ 
rr 
wv 
wn 
e 
5 
ow 
=) 
2 

tre 
v 
pe 
mt 
be 
p< 
io) 
hu 
“ 
° 
° 


1 | 


a 
~~ 


19 > +* . ' > ‘ + : . 
vee A There isn't much I can do exceot bathe it or ; 
‘ ' 
19 i! " . ° —— “+ P) ? 
oi caxe some aspirins or something like that. ; 
i g 
i | 
14 " . ‘ 9 er | ' 
eae Q Were you told what to do by any of the 
- | 
i | A io 
i 
17 . ! 
{ i ee > a I t. > - mere ere - e ; 
a Q Were you told to do any exercises? } 
I } ' 
Rk iH . < ' 
- } A (ES. j ' 
' ; 
tt 
of | 
a aa ake aves - . - “ 
ie MR. MOLANPHY: I object, your Honor. He 
it | 
HI } i 
Hi 
on i! 4.1 ‘. L ts 7 4 
H just said that he wasn't told what to do. 
nee 
ae | A Yes, I did cxercises. 
} i pF 
i | 
22 } 7 crnne nN a ° i. - = ) a Ae } 
} MR. SERGI: I am trying to refresh his ' 
‘ j 7 
! H 
» 1 
3 me 
! memory. 
I | ; 
OA | 
ee Q Did you say that you were told -- i 
i] ¥ : 
5 i 
é {| A Yes, I did as much as £ could, put IF can 
li 
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exercise it because I can't put no weight down on it 


t 


er 


Q Did you finally aguit working altogether, 


~ 


wa 


' 
“4 4 | because it hurt. P 


6 Mr. Jackson King? 


tr 


A I had to guit. 


like he wanted me to exercise and I. finally quit doing it | 
Q And that was in 1972? | 


> ee 
4\ Riant. 


ra) 
2) 


Why Gd you quit working? 
ha A I quit work because just wasn't able to | 


19 ! + a) q 
Ls work because my leg bothered me all the time. 


3 nt iaealaaniibe “ . Bae ' , i 
I Q The only part of your body that was hert | 
| i 
14 ’ ca 5 
xy here was your left knee? 
! 
; 
1£ ‘ 
3 A That's right. 
6 | ee Pade poet ‘ | 
so Q Why can't you go back and do what you were 
| 
17 hiss bua Sek Rain sacEa ee ae tat tinge weet ae 
colng before since the only part of vour body involved 1 
ce) t 
ws in this is your left knee? 
9 |] Aste eps a ee ae 
’ \} A because it bothers me too bad, } 
j | | 
og {I 
ee Q Now does it bother you? 
i 
21 | ices ae ane ; ; ss 
A it hurts anc Lt gives way too mucn. I 
i 
99 i i 
i am scared to be clim>ing ladders. } 
\ ; j 
Q You can't climb ladders? 
iT 
o-« } j 
A Yes. Z could fall and break my neck. 
a 
Lo H al . a ‘ ‘ 
9 This 1s 1974, Mr. King. low coes your leg feel 
' 
‘ ct ET COURT REPORT 3, ¥ ’ 
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} at 
| 
now? if 
A It still bothers me now. It bothers me today. 
Q How does it bother you now? 
A It still gives way at times and it hurts. 
When it clouds up it hurts all the ~1me. when 
| 
no, if Xr don't have the pills to take, then I am in misery. 
Q You are now how old, Mr. King? 
10 Q ther than your knee, your left knee, how 
! 
11 | is your general health? 


12 


A 66 years old. | 
| 
A Good. | 
} 
| 


| 
13 | Q If not for your left knee couid you "work 
i 
d i 
14 i! today ~-- | 
Hy | 
< . . 
15 | A Sure I could. 
} 
| F - 
16 | Q -- as a marine carpenter? 
} 
7 |i ; 
! A Sure I could. | 
' 
18 I MR.MOLANPHY: Objection, your Monor. 
| 
19 Tim COURT: Is there an objection to that | 
| 
20 question? 
9 Ne ae . 
21 | MR. MOLANPHY: Yes, your Honor. 
n: Tite COURT: What's the ebjection?. I didn’t 
\ 1 
/ | 
' 


A What was the objection? 


' 
- } i 
| MR. MOLAMPHY: My objection was 2ased on the } 
| j 
| 
i i 
1 
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~J 
i] 


grounds that this would call for some fori of 
medical testimony. 

mR. SERGI: Tf don't think so.. Me can testify 
as to whether he fe2ls good enough to wors except 1or 
his knee. He says he i: ‘n good general health, your 
Hionor. 

Tie COURT: All right, if that's the purport 
of the question I will let him answer. 

QO Does any other part of your body bother yous 


Mr. King, other than your left knee? 


A jo, + don't. 

Q you can swing your ar os, can’t y< 12 

A Yes, IL Cane 

Q you can bend over? 

A yes, I cane 

Q You can Us* the ocn Lec ail aht? 

A yes, I cane 

Q you aren't sic internally, yor Gon't have 
any problem with your stomach, do you? 

A NOe 

oO You con't have any heart pr shlems, de you? 

{ 
A No, I aon Ce 
Mr. SURGI: wo further questions. Mhank yCl. 

Mr. King. 
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THE COURT: All right, you may cross examine, 


~m 


Mr. Molanphy. = 


5 


a 


ecg MR. MOLANPHY: Thank you, our Honor. 


CROSS EXAHINATION 


a 


a 


BY MR. MOLANPHY: 


is =) 


o 


A That's correct. 


10 MR. SERGI: Excuse me, your Honor, f had a 


" 
tT 
a 
°o 
6 
=) 
| 
— 
7? 
3 
Qo 
= 
+ 
> 
) 
J 
Yn 
oy) 


11 witness excluded from the cou 


66 years of age, is that correct? | 
} 


witness in the courtroom who is an expert who may possibly 


— 
to 


vi 7 Q Mr. King, you just told us that you are now 
13 | 


' 
} 
be called into testify in this case on bthaif of one of the 
14 | 


15 


as was my witness. 


{ defendants. I now reenest that that witness be excused 
| 
| 

v | 


THE COURT: All right. Is there a witness 


SOUTHTRN DISTRICT COURT ItEPORTERS. U.S. COURTHCY i 
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ae: i ; ; ' 7 
7 |i in the courtroom, a prospective witness? 
| MR. MOLANPHY: Not a fact witness. A 
} 
19 prospective expert only. | 
zu MR. SERGI: That's who I would request } 
; 
21 your Honor to preclude so that ke doesn't hear any of the | 
22 . : ' 
testimony and if called upon-- j 
ae 2 | ram ; i : 
3 | THE CCURT: All right, the witness will be 
} 
' 
2 | | 
aA } excluded. 
95 | ‘ . 
“y (@) Mr. King, I believe you told us you arr now 
i} ; j 
i 
i| 
} 


a 


12 


Goa 

66 years of age, 
A That’ 
Q And t 

carpenter was in 
A 5 ath wd ls 
Q When 

was that on the a 
A No, i 


Q That 


A That -was 


O Prior 


marine carpenter? 


sta 


A a 


cone 
noc 


always worked 


73a 


King-crcess 
is that correct? 
s right. 


he last time you worked 


1972? 


nk so. 


* 


you stopped working in 


dvice of a doctor? 
t wasn't. 


your own decision to 


my decision. 


ro aAnmy 
4 


ro: LO74 how long Aas you 


rted to work down there in 


until the 


) up 


since I have been here. 


Bie ae eat 
aboard 


Q Always lashing and securing cargo? 
A Right. 


Q And this was work aboard a variety 
that came into the Port of New York? 
A nn taht ° 
a) nd it involved a variety of differer 
FOUTHERN CISTRICT COURT REPORTERS, VU. cot THE 4 
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stop? 


nething but marine carpentry 


74 


as a marine 


Wis 
ships 


cn 


6 


—" 
wow 


~j 


ul 


Gpa King-cross 
types of cargo? 

A Right. 

Q tach type of cargo would present its own 
different kind of working and walking sur £aca? 

A That's right. 

MR. SERGI: Objection to the relevancy o* 
question, your ifonor, without describing cargo as such 
and which is not the same as tne circumstances of the 
cargo in this particular case. I Gon't see that the 


question is relevant. 


Min. MOLANPHY: I think it has to do with 
the man's deneral background and experience. 
COURT: Yes, all right, proceed. 
16) General cargo, for example, Mr. Ying, that 
not all-the same size and all the sane shane, is iti 
A Wo, it’s not. 
QO vt's not as if you tock a Liguia amu ille 
an entire room where it was one solid mass? 
We 
MR. SERGI: Objection, your HWoenor, 3 don't 
see the relevancy of all this. If he 1s a ing < 
type of cargo that this witness was working on at the 
( his accldenct I F no Od 3 LOM. ine ryer 
. , ’ 
¢ prego yi/en : rt ot 5 
7 at . 
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and imnaterial, your Honor. 


u 


3 Tims COURT: The question t@ the witness i 


whether he has worked on other types of cargo other than 


| 
s 7" . ret . - ss ‘ aay Sy 
5 |] the cargo involved in this case -~ is that the question? 
| 
| 
6 || MR. MOLANPHY: Yes. 
ai 
/ } MR. SERGI: He said yés and now he 1s being 
| 
1] 
g | Re ‘ a i ; 
> i specific, liquid cargo and otaer cargo ana now 
{| 
9 i! 5 + < 
9 | I object to it. 
1 
i 
i “OT Ayre - =s 5 = ‘ 
10 | mun COURT: I didn't understand the last 
" 
it 
13 a | question of filling a room with liquid. 
12 | ih heer . ' eo 
sactiee MR. MOLANPHY: Iwill get fo tne point. 
\ 
oT 8) ‘a general cargo you worked on would include 
{| ‘ 
14 2 > aie is 
OAGE and C mad Cartons ana CALNGS 9 chat ature? 
7” | ° 
an A That's right. 
i 
es | 
- ae Q And it would alwavs be your joo to secure 
7 | bes ; , ‘ 
certain pieces of cargo either to other preces or to xne 
i 
18 | ie ' ; 3 
shiy self in order that it doesn't shite ana ng 2? 
19 i} . 
ee A That's rignt. 
i} 
i} 
20 1] 
&\ ' ~ 4 ~ afa of ~ I ‘Le . ave 
i| @) fow, these surfaces tnact you war and work 
94 | I 
“ 1} > nea Po wma a ais - a % a te 9.467 4 - ’ . 
i on, Mr. King, they are g2nerally not .axe a Li00r such as -| 
i 
99 \| 
we have n the courtroom, are they? ' 
e 1} 
On \ ' 
sn | ~ - + 0 
\! A No. Not like that. | 
Ht | 
A 
7) | ; : : * : : ge j 
2) rou nav o work on top of cargo that 
a } 
a) - . t 
‘ ‘ : on gurfaces at 2 - rt } 
{ 
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King-cross 
Yes. 
Q And sometimes there are gs 3- such as 
might be between two of these chairs? 
A Yes. 


THE COURT: Are we talking 


MR .MOLAMNPHY: Th 
to work on top of. 


Q 


Oo t 1 £ 196% you were cmployed 
Court Carpentry and Marine Contractina Corporation 


that correct? 


A 


in the morning? s that right? 


Court Carpentry? 


How many were in the 


NTHERN OISTPICT COURT REPORTERS 
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Ying-cross Rdee B- 


+27 
ue) 
wy 


to 


re I really don’t know. 
) Was it more than six? 


A I don't know how many there were. 


wr 


‘e) Was there a man in charge oz the group that 
6 
S| ~ 
went on board? 
” } ' t 
‘ } “ > n 1 na? . . .t a - . | \ 
“A Andy Aulett. 1s in charge Ox 1. i 
| } } 
s || } 
i} Q And he also works for Court Carpentry? 
| | | 
| ' 
9 |! t 
‘ : i 
I A Right. } 
; | | 
0 | marco , 
\ QO And he gives the orders to the men in your i 
| 
oe! “Eh! : i 
i] crew, is that right? ; 
i 
? 
"99 } 
oT bat , retin kk 
A haugne.e 
H 
‘ 
oO ; 
' “~~ x + - ~ nme tat Kn va ~t- ; ao aes ~+ha+ Aah Wa ry - | 
sa satay ow JLcs LIU UL i pyJCoCwat aw ai yv ah . 
14 i 
. . “ | 
make you make Oo Mr. Auletti, is that right‘ 
} 
5 ' 
5 -y iy ogee en, | 
A ri ; xignt. 
» ng H 
Q Mr. Auletti sent vou first to c Of ti 
17 | 
S s... 5 S ’ 
forward hatches on the ship? 
10 «Ih 
nN rat's right. 
} 
19 
2) Did the whole qroup go or did only part of | 
4 « é ' 
at | 
the group of carpenters go there? 
' 
21 
i A fr really don't know. ‘we don't all work just | 
29 || 
t 7 rf : ~ 1 } 
rian oadether all the time. If there 18 more work on tne 
ship, some worn here and some work there. j 
- 
a) Do you have any distinct recol tion as to i 
<rd | H 
j : Lil tha orningy? 
WwW 
Tr N DIST T COUAT RFE Ire Fite 
PFO y TQua Pr NEw Y Y t 
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In the other hatches? 
a) yes 


I couldn't tell you 


A No. Not exactly.. 


exactly what it was now to save my Life. 


Do you have ocr did you have a partner assigned 


Q 


to you on that particular day? 


A You don't have no partner 
mentioned Mr. Perry. 


was working in the hold 


= 


have a 


hurt, but t 


room such as 


had cargo in it. 


securing 


A 


cover the 


“ 79a ‘ 
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X 


A I think it was some tractors in there, 


= ad 


too. I just don't know exactly what all was in there. 


> 


~ 


i 

| 

| 

Q When you were walking and working in that 
| 

] 

| 


5 sther hatch that morning, do you rememher what you were 
| 
6 I walking on? | 
i 
; 
| i 
7 MR. SERGI: Odjection to the relevancy of { 
> | . ; ; = 
8 | what cargo he was working on in the other natcn, your | 
9 | ‘ ; basket a . ae ee 
et Yonor. We are concerned with cne hatch in which he i 


10 jj was hurt and the cargo in that area. 


1} ] Tim COURT: We can tell us i£ hea remembers. 


it 
} H 
9) i| : ‘ “Se 
a | A Iwas walking on the floor of the ship. | 
| 
12 || ; : ; ‘ Sy 
ae || 0 Did you at any time in that otner hateh nave 
t} } i 
ae, 
to walk on cargo in order to ao your work? 
| ! 
S| A No, not in that hatch. | 
| 
Pal it 
~.. 9 fo) And then at approximately 10:30 or so, | 
' ' 
} ! 
17 |! : 
} Bie = . 3 rt fo - my & 4 991 7 - ny ay he one b 
aie | Mr. Auletti told you to leave that particular hatch, 
i a \ 
i " 
{| i 
; 
1% | is that right? 
4 
| 
i| 
19 | , x Pay eee ee ee ee 
fet A ves. We had finished that hatca. 
} 
20 | eS er tae 
caus | QO So that all the carpenters that were in there, 


together? 
bh | ‘n 


A They 211 come out, but they didn't gc down 


another hold with us. 


| 
| 
a1 | 239 they leave all ? | 
| 
| 


Pees 
a | 7 ” ~ a an . . r “ . 
\| 2) when you came out it was then that 
i} 
| 
o- | 
. Auletti do vou and Mr. Perry to qo into tas } } 
, 
$ot ‘ “OUST REPO res < 
LY SQUARE if=w YORe Y 


2 ot ARO PIO ELE INET LEY LE TIED SE Fr make Gai BE bral x igh 0d edit da a : AS. 
| 
80a 

1 | Gpa King-cross : Oy ‘ 
| A I think it was some tractors in there, FL 4 
: 


' i 
too. I just don't know exactly what all was in there. | } { 


me 
4 Q When you were walking and working in that | 
ge |i t ' ha : inicieee See te | kom Hf | 
5 jj other hatch that morning, do you remember wnat you were 
} 
' 
6 | walking on? 


~ 


co 


| 

! 

| MR; SERGI: Objection to the relevancy of 
! 

Yonor. We are concerned with the hatch in which he 
! 

| 


| 

} 

| 

’ Rie a. ° 1 t ‘ ‘ ' | 
what cargo he was working on in the other naten, your | 
] 

} 


»- 


was hurt and the carco in that area. 


ll 


Tim CCURT: He can tell us if he remembers. | 


1} 
19 i} . . n . ee 
alee | A Iwas walking on the floor of the Ship. 
| ' 
i! 
3 i} — 1 re ' t ' ' ‘ ; 
ae ©) id you at any €1in Ln that ver hatch have 
! - + ' 
1a 
5 | hey ant r +y r 1 ees rie? 
to walk on cargo in or¢ier to ao your CK? 
| 
i 
15 1} : 
- i} A, WO, not in that mwtcn. 
i} ; 
I} 
re) 1! * 1 4 > | ie ‘a 
gee; 9) i chen at appr imately ca) 
17 | ‘ * = | 
‘ | Mr. Auletti told you to leave that particular hatch, ' 
! | | 
a |i ee 
i is that mgnt: 
ti i 
j 
19 Ves bad f ; habe 
Pel A Yes. We aa Inisned chat —2nCo. 
| 
>) ' 
yA li Cr +t a 7 3 tha 3 Y ~ -— > + ral » 3" “1 ; 
i| Q 3¢ GCaae PS Se C wer ae | ? 2 ue P 
' 
; 
21 |} naa : a 
| Gid they leave all. together: 
2 i 
Loeend S] ” 
A They all come out, but they « n't do down i 
¥ 
i} ! 
} || 
another hold with us. | 
i] i } 
24 } ul's7 _—, So 74° o t-t - r.4 te } 
i Q When you came out Lt was tnen ena 
i} 
o- i 
Tho Me. Auletti told you and Mr. Parry to go a | 
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hatch, is that right? 
A That's right. 


Q DO you recall what number it was of the 


Sal 


i 

{ 

! 

{ 

h that you weresent to after leaving the first hatch? | 

! 
| 
} 
| 
j 
| 


} A I think it was number 3. I can’t be sure. ; 
| 
” i} 
eae ¥ ; , ; 
i Q Before you went down into hatch number 3, 
8 | 
Hy Mr. King, did Mr. Auletti go down into the hatch to 
' 
eh 
look around? 
\} 
10 || 
. il t T4An't + ¢ Tov. vara + 4+} . ad mirth 
it zh i4@ -10Onm C GO Gown tnere with Me. me maght 
1 | 
id it } ss ~ - 
i; have been cown before I went, down. 
pal i! 
dé } - = 
| 0 1% was far as vou know -- do you xnow 
" = ” 
13 || 
ah ae : Pee — 
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hatch, is that right? 


A That's right. 


Q Do vou recall what number it was of the 


hateh that you weresent to after leaving the first hatch? 


I think it was number 3. I can't 
Before you went down into hatch number 3, 
did Mr. Auletti go down into ti. hatch to 


look around? 


A He didn't go down there with me. He might 
have been down there before I went down. 


far as you know -- do 


Q Do you know if any of the other supervisors 
from Court Carpentry had gone down ints that pnatcn 
before you went down? 

don't. 

Qo 2 Auletti just told you and Mr. Perry to 
go down into the hatch? 

A Yes. 

Q Did he teil you what 


you were going 


r 


He told us to go down there and secure 


that were laying on top of the oth 
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| | : 
go down the iadder, is that right? } } 
A Yes. | 


Q fhe hatch itself has a big opening on the top 


- 1. on sy ve 
GgecK, Goesn ec .t? 
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A Yes. I don't know whether it was fully opened 


- 
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or part of it was open or what. 


mn 


Q But you could see down into the hatch? 


| 
A I could see pretty gocd, | 
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‘ 0 | Q You used a permanent straight ladder in 
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a 
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go down the ladder, is that right? 


ee eenne 


a e+ er ee 


Ee nee = 


on 


has a big opening on “he top 


Yes. I don't know whether it was fully opened 


of it was open or what. 


but you could see down into the 
I could see pretty good, 
Q You used a permanent straigi 


order to get cown.into the hatch, 


eiesh? 
~Llidinee 
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iddder could 
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Q 
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| Q You went down theladder first? 
| re you went down the 


® you see from the main deck as to what k ' of cargo wis 
, l} 
" 6 | dewn in there? 
7 | A Yes, I could see. 


} Q Wnat did you see? 
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You went “own the ladder first? 


Yes, I did. 
Now, before you went down 


the main deck as to what 


What cid you 


I scen the beams and the beams 


beams. 


measure 
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f 2 | 2 feet high. 
, 3 || Q About how long, if you can recall? 
’ 4 A Ch, they are nearly as long as the hatch. 
a | 
\ 
mite 4 , 
of t don't know sow long that was. 


5 1 3 ~ould that be around 60 feet? 


~~ 


| t don't know how many fect, but they were 
nearly as Long as the hatch. 
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Mearly as Long as the - natch 
4 4 ~ . 
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2 Feet high. 


Q About how long, if you can recall? 


a ee ee ee ed 


A Oh, they are nearly as long as the hatch. 


I fon't know how long that was. 


Po Oe en 


Q Would that be around 60 feet? 


I don't know how many feet, but they were 


long as t hatch. 


Nearly as long as the hatcn? 
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to 


| Q From where you stood on deck you could | 

| 
| see these steel t-beams that ran the entire length of the | 
| | 


hatch opening, is that right? 


: | | 
| 7. 
5 ! ru L@S e 
. , ; 
fe 6 | Q In the center of the hatch as you looked 
5 7 from the front to the back there was a walkway going the 


“ 
/ 8 ij length of the hatch opening on top of these beams, is 


! 
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10 I} A Yes. 
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Q From where you stood on deck you could 
see these steel H-beams that ran the entire length of 
hatch opening, is that right? 
A Yes. 


Q In the center of the hatch as you Looked 
fr the f t t the k lf t+hera was walkway « ina 
from the front to the back there was a walkway going 
length of the hatch opening on top of these beams, is 


that right? 


A Yes. 
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Q When 
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Q At any tine after that did you look down to 


Ryle ase: 
a | where you were placing your feet: 
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Ht other end. 
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A I guess I did. 

Q At any time after that did you look down 
where you were placing your feet? 

A I guess ZT did. I walked on Gown to the 
other end. 


Q But during that time as you walked down 


toward the other end did you lock at where you were 


placing your feet as you walked along? 
A Well, yes, I guess I did. fI didn't just 


ever step I took, I had to look in front of me, too, 


because those beams were all un over my heed stickin 
Q Now far had yeu gone walking along this 
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| 
] 
. - rc uA . wo vets) 
had walked along this pissageway before you say you made 
| your turn to the right? 

| 

| 


to 


to where I walked down to the other end where I 


bt? 
f 
© 


turnea around to go towards the s 


| 
A I had walked from where I went out on the | 
‘ 
' 


} 
} 8 oa es be } ' . . } } 
8 | sould 1 give us an estimate of just about now Many | 
| : 
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{ 
} / 
I -~ - ¢ ~* =. ‘Pp 
9 | rect you ix yvalked along the length oi tnese seams pexrore | 
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a) 'ow many steps did you take from tac poine 
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had walkeé along this passageway before you say you trade 
your turn to the right? 

A T had walked from where I went out on the 
ladder to where I walked down to the other end where I 
turned around to go towards the skin of the ship. 


Q That's what I have 


a ee ee 


Could you give us an estimate of just about 
feet you had walked along the Length of these bez 


you made a turn? 


Wo, ZI.couldn't tell you how many 


I told you I walked from one end of hatch 


to the other end of the hatch and I made © ko go 
around to the right. 


then, 


at some point along the 


Q At the time 
right, did youagain look down to where you 
your feet? 
A s, I guess I caught myself looking, but 


I just didn't see the hole that I fell into. 
{ 


‘ 


Q tow many steps did you take from the point 


where you turned te your right untod 


foot went intoe the space? 
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2 A I guess one or two steps. 
3 Q And you had already looked down at that area 
4 | and you saw no space? ‘ 
5 A What do you want me to Say, that I looked 
| 
6 Jown there to see the hole and stepped my leg down there 
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and near killed myself ? 
Q Mr. King, I don't want you to say anything. 
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A Itold you when I turned -- when ZI noticed 


10 


anythina, when I turned around the beam I done fell in the 
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14 || z 
into 1t? 
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15 \ - — tz t.-% es un Bae. 9 ' 
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i| 
16 | BG ; , 
' i stepped in it, Mister. 
| wa sees - 
QO But you had looked down at this part of the 
18 | . mpl , ey 
i} stow after you made that tura co the xight? 
i 
19 | nr ao 2, 7 -% e on a ' { - 2 
A % I had seen the place I wouldn't have slipped 
2 | ¥ ‘ oe i 
down there and ruined myscii sor Lite, 
| | 
21 ‘ re 9 ‘ 47 7 % 
| Q Mure King, had you ever walked on steel jeans 
22 l | 
I stowed aboard shins before? 
SJ 23 | | 
| MR. SERGI: Objection, unless at's 
2A | 
des¢cribed -- } 
| i 
95 | 
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I guess one or two steps. 


Q And you had already looked dcown that area 


and you saw no space? 

A What do you want me to say, that I looked 
down there to see the hole and stepped my leg down there 
and near killed myself ? 

Q Mr. King, I don't want you to say anything. 

Itold you when I turned. -- when I noticed 
anything, when I turned around the beam I done feli in thea 
EP? 3a. 


am asking you. 


between the beams before your 


had looked down at this part of the 


you made that turn to 


% XL had seen th 


down there and ruined myself for life. 


ir. King, had you ever walked cn 
ard shios before? 


SERGI: Objection, unless it's 
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MR. SERGI: As this cargo in the very same 


cargo stowage. | 


| 
| 
Unless it's fully described and stowed in the | 
same fashion as this cargo was stowed, it's irrelevant 
and immaterial. 
Tif~ COURT: Ue can ask him whether he ever | 
| 
| 


walked on H-beams. Is that what they are called? 


| 

| 

| MR. SERGI: That were placed together or were 
} 
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10 in there with space. That's my opjection. if he 
a describes it as is described by this plaintiff, 


- | this witness who saw that cargo described. LE object to 


2 : 
13 | the relevancy of any otner cargo. 


a | : t ; ie ; 
er i MR. MOLANPHY: Your lionor, we ax@2 taikzrng in 
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ae | this case about -- 
1 
fim COURT’: Are vou asking ¢! itness wnether 
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18 | MR. MOLANPHY: Stowed in a vessel in tha courses 
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10 || ? } 
ee of his work. } 
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a1 |i 
eae A I told you yes. 
99 
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MR. SERGI: As this cargo in the 
cargo stowage. 

Unless it's fully described ard stowed in the 
same fashion as this cargo was stowed, it's irrelevant 
and immaterial. 

THE COURT: 
walked on H-beams. 


MR. SERGI: That were placed together or were 


ont 


in there with space. That's my objection. 


* > 


describes it as is described by this plaint: 


this witness who saw that cargo described. 
levancy of any other cargo. 


MOT ANPHY : Your Honor, 


ever walked upon fi-beams? 


, 
Vessenr 


his work. 


evr Ta vhanlah! 
babe . 


AI wrk 
I told you yes. 
Q Had you ever lashed cargo 
stowed on top of steel beans that themselves 


aboard a vessel 
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Q Mr. King, do you remember testifying on a 
prior occasion in connection with this case? 
MR. SERGI: I'm sorry, I didn't hear you. 
MR. MOLANPUY: ‘Transcript page $1. 


MR. SERGI: Your Honor, may we advise the 
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| jury =-+ 
| THE COURT: Let's let the reporter read what 
he said since you didn't hear him. 


10 


il MR. SERGI: What I was going to ask, your 
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Honor, is that the jury be advised that we have had -- 
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a) che jury. 
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Q Mr. King, do you remember testifying on a 

prior occasion in connection with thi. case? 

MR. SERGI: I'm sorry, I didn't hear you. 

MR. MOLANPHUY: Transcript page 81. 

MR. SERGI: Your Honor, may we advise the 
jury -- 


Ti COURT: Let's let the ggporter read what 


he said since you didn't hear hin. 


( 


(Record read.) 
MR. SERGI: What I was going to ask, your 
Honor, is that the jury be advised that we have had -- 


Ti? COURT: Lot's have this out of the presence 


(At the side bar.) 


is that the jury be advised that we had a trial before 
this so that a reference to a prior sceasion is not left 
up in the air so that on the stand, that we have gone 
through one trial and we are reading from tie 
transcript of a pricr trial. 

MR. MOLA."HY: %I @Qidn't know how your Honor 


wanted to handle that. That's ,why I said pricr 


occasion. 


wre? 
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the prior occasion. 
MR. TESTA: Are you reading from the transcript 
of the trial or EBT? 
MR. Mo’. PHY: From the trial. 
MR. TESTA: I thought he was reading from the 
EBT. He didn't say. 
MR. SERGI: How should we handle it? 
TIE COURT: He said prior occasion in 
connection with this case. 


4R,. SERGI: Okay. 


eee ee tt At CC! LLL A LEA LE LT 


(In open court.) 


2) 
a 
. 


King, do you remember testifying ona 


»rior ocension in connection with this case -- 


Q -- at which time you were asked these 


cuestions and gave these answers, and I would like to 


read them to you, sir. 


"Q Mx. King, on prior occasions ned you ever | 
loaded lashed cargo such as this on topeaf steel [-beams? ; 
| 
"A Not that I remember. 
"9 Had you ever had occasion in the course of 


’ 


your work as a marine carpenter to walk on top of steel 


beams stowed aboard vessels? 


« 


" , te a 7 » c 
AN Mot that = Know OL. 
; 
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| 
the prior occasion. | 


MR. MOLANPHY: From the trial. 


H 


MR. TESTA: 


of the trial or EBT? 
thovght he was reading from the 


| 
| 

i 

2 i 
: 
3 MR. TESTA: Are you reading from the transcript | 
EBT. He didn't say. : 
: 


{| 
it 
8 ~ Al , > t > * ~ ' 
MR. SERGI: How should we handle 1t? { 
9 pe 
TIE COURT: He said prior occasion in | j 
H 
10 | ast a es. 
connection with this case. H 
oot ae 
Li CD RNS ERE SS 3 | " 
MR. SERGI: Ckay. ; iF 
2 || a | 4 
(In open court.) i 
iH 
3 || ae aS ; Mae | 
| Q Mr. <ing, Jo you remember testirying ona ; a 
; 
14 | scrim . . , : 
| prior occasion in connection with this case -: i 
| | 
15 || i og i 
I A 1@S. | d 
| 
6 | sh fee | 
| Q -- at which time you were asked tnese ; 
i 
} 
7 | | . : ie | 
| questions and gave these answers, enue I would like to | 
18 || tia | 
| read them to you, sir. | 
19 | : | 
| "OQ Mr. King, on prior occasions had you ever 
20 | e : : > 
loaded lashed cargo such as this on topcf steel I-hbeams? 
21 
i "A Not that I remember. 
22 || 
ii 
. t "Q Had you ever had occasion in the course of | 
} , 
/ 23 | | 
your work as a marine carpenter to wain on top of steel | 
24 | 
i beans stowed aboard vessels? 
| j 
25 | 
| "hy, Not that I know of." 
I 
| 
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| | 

| 

i 

| 


~w 


the prior occasion. 
wR. TESTA: Are you reading from the transcript 
EBT? 


MOLANPUY: From the trial. 


I thought he was reading 


How should we 


Ye said prior occasion in 


{In open court.) 


i 

i 

Ff } 
13 II 

| Q tix. King, Go you remember testifying on a 
a 


srior occasion in connection with this case -- 
Q -- at which time you were askea these 


| 
| 
questions and gave these answers, and I would 1ike to | 
read them | 
| 

) "Q Mr. King, on prior occasions nad you ever 
t 

} 


Loaded lashed carjo such as this on topef steel, I~beams? 


"A Not that I remember. | 
"Q Had you ever had occasion in the course of 


your work as a marine carpenter to walk on top of steel 


Ra nice. au Sele eum en 7 Ge ok ee Te nee R 5 
| cams stoweu yOarTa vessels? } 


f 


‘ 
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Do you remember being asked those questions 


(nae Ramer we amber 


and giving those answers? 


iv) 


A lb, I don't remember being asked those 


questions. 


was so asked and gave those answers? 


ise] 


re) Mx. King, you also testified in connection 


19 with this matter on one previous occasion when your attorney 


| 


MR. MOLANPHY: Will counsel concede taat he 
was present and a stenographer such as this gentieman 
| 


tah took down the questions and answers, is thet true? 


oer “mper ha - —— 3 a = asenen w 
HiR. SERCI: May we have the datzs, your 


| 
| 
| 
| 
MR. SERGI: Yes. | 
i 
| 
| 
| 
| 
| 
| 
| 


i4 rh 
F Honor, of these references? 
| 
“- 
pa ** >. AArYMITY ro M tre 5 4. Ly 
. | MR. MOLANPHY : Yes, I will give it. 
6 | te wee ew | 
l Q That happened on Septesber 10, 3.969. 
Sty, | 
Lé | . : . wedge! @ at fn j 
1 DO you remember being in my office, Mr. King, | 
| 
18 || | a 
os a , ‘ “ ! H 
ij with your lawyer, and being asked questions and giving it 
¥ S J : 
1 | j " 
9 i answers? } ‘ 
| pe 
' { 
2 | * aM i 
i A Yes. 
i | 
21 | ‘ Ss ; } 
= | .@) I questioned you for a total of 48 pages, f= : i 
at | 
& } : : 2 . : ‘ . 
| believe, of questions and answers about this particu. | ; 
| ; ' t 
' ) 
e ! 
23 || 
| case, didn't I? 4 
\| 
24 |] : ‘ ' 
} A T don't know about how many pres, Duc you 1 
| | 
PIR i 
2 {} P i 
questicned ine. j 
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Do you remember being asked those questions 
4 


and giving those answers? 


to, I don't remember being asked 


i1L counsel concede that 


so asked and gave those answers? 


with this matter ne previous occasion when your attorney 
was present and <¢ apher such as 
took down 


dina 5 


5 


with your lawyer, 


answers? 


Q I questioned you for a tote £ 48 pages, I 


believe, of guestions and answers about this 


, Asan” EL? 


! 


about how many 
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Do you remember being asked those questions 
and giving those answers? 


A 1, Zi don't remember being 


MR. MOLANPHY: Will’ counsel conced 


was so asked and gave those answers? 


wer 
Diire 


) Mr. King, you also testified in connection 
this. matter on one previous occasion when your attorney 
was present and a stenographer such as 
took down the questions and answers, is 
May we have tae 


Honor, 


+ 


That happened on 


Do you remember being in my 


with your lawyer, and being asked auestions an 
& ’ = 


answers 


I guestioned you for a total of 


believe, of questions and answers about this 


didn't I? 


‘now about how 


1 


examination, you read it and you signed it? 


bo 


MR. SERGI: Objection. There are three 


5 


\ questions there, your lie .or, whether he read it, whether 


it was shown to him and whether he signed it. 


MR. MOLANPHY: Iwill take it one at a time. 


Q Did there come a time when you were snown 


{ 
107 a | 
| Gpa King-cross 5 
MR. SERGI: I will concede, your Honor, it 
| ee 
| 7 : 
| was 48 paces of examination. | | 
| Q Did there come a time after the . 
| exainination, “Mr. King, that you were shown this 
| I 
a 
} } 
Res 
{ 
} 
| ‘ 
ao 
ay 
| { 


19 * . a . . . 
ae this book containing tk questions and answers? 
¢ P| 
ee iG MR. SERGI: May we show him the Soon that we 
{| 
Anon ay . : - : , : : 
ae | are talking ebout, your Honor? The reference 15 1n tne 
A 
\| 
| abstract. 
l) 
Pee : { 
‘ 16 || MR. MOLANPIIY: Fine. 
}} } 
| ' 
17 || Pian 
May I approach the witness, your Monor? | 
| | 
2 | j 
8 mre Corin vac ma dayne 
le i ii COURT: res, you way. } 
i ! H 
| \ 
oe Q Mtr. King, I will ask you, is that your 
} 
| j 
al =e ii oe AO 7 f «hi Senet ut | } 
ude | signature on page 46-A of this transcrint: f 
| ae 
ps Se | : i 
| A y @Se j i 
| ee 
. 22 i} = o 3 2 , E ; 
i Q You read this pertore you signed 3t? i 
| ! 
| ! 
= A No, I didn’t read it. | 
| 
24 || | 
Ne a) Did your lawyer tell you what was in Lt? 
. 1 | { 
! . ea’ ie ei ae 
i! fy (Oe A OlLAN' Ce 
t 
it 
} 
JUTHERN DIS COURT HE r t 
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orn 


SERGI: I will concede, your fionor, 


was 48 pages of examination. 


. 


2 = eecmbncsinant: tn- Hh Tee 


Q Did there come a time after the 


examination, Mr i that you were shown this 


examination, you read it and you signed it? 


ene en ern NE 


MR. SERGI: Objection. There are three 


questions there, your Honor, whether he read it, whether 


it was shown to him and whether he .signed 
MOLANPHY: I will take 
Q id there come a time when 
this book co 


SEPGILs: May rel 


a J dN 


about, your Honor? 


abstract. 
. MOLANPIY: 
4. } 


May I approach the witness, 


Mr Coren. 
Tite COURT: 


Q Mr. King, I will ask you, is Ehat your 
signature on page 48-A of this transeript? 
A Yes. 
You read this before yo 
No, 1 didn't read it. 


your lawyer tel? you 
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Did you 


-7 
asn 


at 


him what was 


ale 
WO, 


I didn’t. 


> 
> 


Did you ask to read it? 


No, -Yiddn'’t. 


'. 1 -i¢ t anda “6 AG Vou 
| suddenly took >» turn to your right and then had your 
| 
, 
| accident? 
| 
4 { oS poatre ~ & = hs 
fy MR. SERGI: Objection to the form of th 
i| 
week) M es 
Ss | yestion Tf ne dién't ask this witness now or Wiel: 
| que On. 
14 i Tn! t . tn ET yave told nA 
ee dew got hurt then he couldn't possioly nave cord | - 
5 . ‘ te § £ 'S ditaing tio aioe et a es 
b | Objection to the form of the question. it sia 
i] 
n 1 so 4 . z a : i Sach is 9 
- H highly irregular and improper quescicn. n an 
\ 
” ! mn > a 
. } ifs ‘aye In't+ hy d 1- le r bar J, Vv O77 
ss | hin, your Honor, he couldn't have told Alm. iy i 
R | : or . Nay pee ie AO wad a 
= i put specific question fo nin IIe nas > page di 
' 
9 | os 
questions. 
= | TIE COURT: Yes, that is the thin to de 
2 . *. aay ». wae ‘ 
* Read a question to the witness and ask Alm was Ac 


September 10, 19 


me that as you Ww 


that you 


gave in my office on 


69, did you at any time 


alked along this passageway you 


ion and did 


23 . . ’ , 
“a ° ’ enim * a 28 . So Weep ty 44 
MR. MOLANPHY s Your LINO, 1 ¢ ; ‘ 
i! F 
}; 
we t 
ea ! ° } ' ab dn content \" 
’ Givbsye ‘ av Ladin } ‘ ia) e { 
j 
| 
it 
oY We . : ; 
1 \ iyi mt ‘ urs ‘ 
| 
ere 7 Res a ; 
SOUT “er | ovr ; 7) 
ee ‘ ' ‘ 
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12 


~ 
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Gpa King-cross 


Q Did you ask him what was 


A No, I didn't, 
Q Did you ask to reau it? 


A W060, 2 Gde’t. 


QO Mr. King, at any time during the course of 


that testimony that you gave in my office on 


September 19, 1969, did you at any time tell 


me that as you walked along this passageway you 


suddenly took a turn to your right and then had your 


MR. SERGI: Objection to the 
question. If he didn't ask this witness 
qot hurt then he couldn't possibly have ¢ 
Objection to the form of the qu2stion. I 


Nighly irregular and improper question 


him, your Uonor, he 


put specific questisns to him Io ! 
questions. 
THE COURT: Yes, tha LS 


a 
ReaG 


a question to the 


asked that question end did he give 


MR. MOLANPHY: 


~ 
~ 
~ 
th 
~ 
= 
wi) 
we 
. 
7 
Pe) 


: atti vat sie “+ fu. Y i. «f- ‘ . 
eontinuously from a number of these 


understood in context, m 


witness and ask 


Your Honor, 


uy 
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FUC SY Sua imi TORK, W.4 ¢ 


in 


now or 
4 2 

Old i 
! 

” 2>e 


m. — ¥ 
age 
thing 


answer. 


ord aa 
Ooraer Cf. 


j 


do 


te 


a ee 


se) 


10 


ae eas NaF OE ONES TOURED IST OT TOY 


= wLNGKCLOaS vow 
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ul 


entire incident was discussed between Mr. King and myself 
with his attorney present? 

MR. SERGI: Objection, your Honor, unless 
he has specific questions relating to where Mr. King 
had his accident. All other questions are irrelevant. 
If he has a question in that examination wherein he usked 
Mr. King specificly where he stepped, then I object to 
all other questions. If he has that question in there, 
let him read it and put it to Mr. King. 

THE COURT: Yes. 

MR. MOLANPHY: ‘Your Wonor, may i read these 


cuestions so that it may be understood in the context in 


J 


which the questions were asked 


THR COURT: You can read from that 


] “9934 4 % < } <e ° ~ e 3 y ee - - - ae on. ae 
document, which is questions and answers put to tnis witnes 


on a prior occasion, for the purpose of impeachin 
credibility nere. 

Now, you first have to ask nim a question which 
was put to him and say, "Were you asked that question and 
did you give this answer," which is contrary to some 
question put to him now and some answer given by h im. 


Now, if you don't have that, let's proceed. 


or wtC\T MA PTT + ? . ™ Pf 2 $< 9) a 
Mikse MOLANDP HY s Your Honor, Mey a Lnsce1a © 
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ee a ee 


Gpa 
them? 


Tum COURT: No. 


MOLANPITY: Your ‘Honor, then to save 


would like to offer in evidence the transcript of the 
deposition of the plaintiff so that at some 


may read it in context. 


trial attacks the 
credibility of this witness .d indicates that 


this witness 


Carpentry prese: 
. Bb LEASES 2 er . 


ws COURT: 


1 ad 


deposition was caxen: 


WIonor. 


portion of 


4 essel 


4 pet eee ae ee 
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| 113a \ 
read to you by the shipowner's lawyer and that is 

binding as between the plaintiff and the shipowner that 

asked the questions. It's not binding on the other two 
parties who were not present at the time that deposition 


was taken. 


MR. SERGI: What portions is counsel offering, 


ie =) 


your Honor? 


to 


THE COURT: All right, tell plaintiff's 


-™ 
‘ 
~ a 


counsel what you are offering just for his benefit. 


MR. SERGI: What pages are that? 


| 
9) | 
IR. MOLANPHY: The pertinent parts for the 
17 HI 
P, tl 
Lo | 
i moment are pages 25 throvah 32. 
pag : 
ih) 
4 Hi 
L4 } 
i} Q Mtr ting icr 't ; 5 fa 1 ad Rhakt ath “ho ¢ ma 
Mr. King, 1sn © lt a act tnat ac 2 iN 
sn 
i” 
i i | 


your foot went down into a space you were still walking 


| 4own this 3-feot wide passageway on the hears? 

= ! 

17 il 
' ¥ + 4 4 * ” Le ° 4 . 
MR. SERGI: Objection, your inonor, that is not 


the testimony. 


i 
} ‘ 
| THR COURT: Read back the question, 
| 
20 | 


Mt . a 
ir. Reporter. 


(Record read.) 


no } 
hob | 
| 4 i a ° . : P ° 
i} MR. SERGI: Objection to the form of the auestion; 
) f 
|| unless counsel can point out where Mr. King or anyone 
oA i | 
ae ; ‘a H 
else has made a state.r.ent that he stepped in the space 1} 
} ri 
; 
é 4 spies ‘ 
JUTHME RN fi five COURT Pf t rrTcr r 
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wing-cross 
TE COURT: Overruled. 
MR. SERGI: He just can't take it out of 
context. 
Overruled. 
Q Isn't that the fact, Mr. King? 
A Well, at the time you didn't asx 
had I turned or was I -~ 
Tie COURT: Listen to the question. 
Read the question, Mr. 


to the question 


(Question 


COURT : 


quest ion? 


read tne qués 


Mx. Molanphy. That's his question to 


rt didn't say I had turned 


didn't even ask me 1X turned at the 


hatch when I 
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Gpa King-cross ee, 99 
MR. MOLANPHY: That's not what I am asking. 
THE COURT: That's not responsive. He is now 

asking you, quite phe from anything he asked you 

before, whether it’s not a fact that when you fell into 

the hole you were still walking down that middle 

aisle. That's what he is asking you new. He is not 


talking about anything he asked you before. 


THES WITNESS: No, I turned the corner when I 


Q When you left the hate!., Mr. King, in 
doing so you climbed back up the ladder, iis that correct, 


up top *o the main deck? 


Q and ehew aon spoke Mx. Aulett1?° 

AV Yes. , 

Q And you received some first aid from cne of 
the ship officers? 

A Yes, I Gide. 

Q You continued to work for awhile that Cay, 
Gidn't you? 

A No. I didn't work nary another like 

i 

that day. 

a) When you ultimately did go baci: to work, 
Mr. King, did vou go hack to work as a! rine carpentel 
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Kiny-cross 
Yes. 
With Court Carpentry? 
Yes, I did. 
Q Doing the same type of work you were doing 
before you had your accident? 
A 


Your Honor, may * ingvire a 


to which particular time in which Mr. King returned 


work, was lt a. £4 third, fourth, £iL£th, .the 


last time, because we have testimony he returned to 
occasions. The 
confusing. 
TIT COR 


n rm fo 
bidls COUArk & Fis) 


time you are talking about. 


Tis COURT: 


record as to what time you 


witness returned to work since he returned 
severa’ occasions. 
MOLANPHY: Respectfully, 
No you want to read the 
Reporter? 


ee enw AAT am cmenret Fes %. 
MR. MOLANPHY: Respectfully 


‘ Jer "me Bey 
eross examination and if 
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THE COURT: I thought he was making an objec 
to the last question. 

MR. MOLANPHY: The witness had already 
answered. 

MR. SERGi: That's what I objected to, your 
Honor. Obviously he is satisfied with the answers 
Leave it and I will take care of it on redirect. 

Tie COURT: All right.- Now, Mr. Hockett, 
do you wish to cross examine this witness: 

MR. HCCKETT: I have a fev questions, 


sae Se ee 


CROSS BAMAILNAT N 


BY MR. HOCKETT: 


Q Mr. King, if you can,tell us how many of these 


l-beams were Gown in that hatch at the time you went dows 
to start lashing. 

A I Gon't know. 

Q T am not talking about the booms that were 
resting on top of the beams, I am asking you how many 


beams were there in that natch. 


A I do not know. 


MR. SERGI: Objection. He answered he doesn't 
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Werethere more than Five? 


I don't know. 


* 


MR. SERGI: Objection. 


already answered"I 
Gon't know." 


e) Tell me this, mr. King, you 


passageway going from the forward part of the ship 
going mt 


hans tlre a0 
ane atte 

eterna 

eat. a oti 0 dic, - 
eed 

ie tact 


© the aft part of the ship in this hatch, 


1s that so? 


A That's right. 


ra) On either side of 


booms that you were to latch, 


were going 


on the beams, t 


talking about, correct? 


booms on 


Something 


too 


Q How many beams 
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12 inches. - It might have been wider than that and it 
might not have been quite that wide. 

Q Would it be fair to say that approximately 
three beams would comprise this aisle going down from 
the frunt endto the back end of the ship? 

A IT. don't know. 

MR. SERGI: Objection, your Honor, He said 
he Gidn't know. It's purely argumentative. If he wants 
to multiply 12 inches for three beams for the amount of 
space, it's purely a question of mathematics, but he 
joesn't know and he said it. 

Til] COURT: May I hear the question, 
hr. Reporter. 


(Question read.) 


“HE COURT: All right, you cam answer if you 


Know. 

a I really didn't count them, to teil you the 
truth. 

Q When you got to the far and, the back end 


of the ship after walking down this aisle, you testified 
that you turned right, is that correct? 

A Yes, I did. 

9 And you were going to go towards 
side of the ship at that point, is that correct: 
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yes, Iwas. That's where I was trying to get 


r?) When you turned you were still walking on 
the surface of these beams, is that correct? 
A Yes. I was on top of them beams. 


Q As opposed to the steel deck, the floor, is 


that right? 
Yes. 
Q When you turned Pike you Looked down 


towards the right-hand side to the skin 


of the ship, correct? 


you first turned, 


there from where 


€o you know that in terms 


Itwasn't very much. 
viell, give me your best estir 
How wide it was I wouldn't know. 


@) From where you were standing uncil the edge 


of the ship when you went to your right, it more than 


two feet? 
A don't know. It was pretty narrow because 
ey ee 


tI fell in the hole right after T made a turn, I aiane 


get to the skin. 


os 


nee 


ae ae es 


w 


‘s 
oS 


~~ 
Les) 


Q 
ae) 
o 
vans 
p- 
5 
ie 
I 
2) 
~~ 
° 
uw 
v 
i 


oe 
i 
m 


05 

Q Mr. King, was the distance between where I 
am .canding to where you are sitting more oe eae from 
where you were standing to the skin of the Ship after you 
made your turn? , 

A No. When I walked down the aisle I consider : 
that about middleway of the ship. I don't know just how 


wide it was. 


aisle that you walked Gown after coming down to the 


1€ in the middle of the Ship going from the | 


natch was ric} 
P " ks Rap re ee : : as ; 
front ent of the ship going to the back end of the shin ' 
in this hatch, right? 
' 
’ 
i 
~ a ‘ 
A Yes | 
‘a It was right in the middle of the physical ‘ 
j 
| 
ship, correct? 
k 
| 
A T would imacine. 
a” r yo > 

Q More or less? | 
| 
A Yes. | 
Q So tnat on the right-hand sides and the 1: ft-hand 
1 

23 ¢le ° ee ot : > t y ~stoy 1G . , M 
Slade woula oe apout equaliy distant to the skin from 
5 } 74 
whe you were standing, correct? 
B, Yes. 
! 
Q So after vou proceeded down te tha end of this: { 
H 
1iSie you then turned to your rignk, corr : 
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‘ 122a ae: 


A Right. 


Q M vestion is to you, at the point where 
p 


“ 


then standing to the skin of the ship? 


A I just told you I didn't know. 


¢ 


MR. MNOCKETT: If I may approach the witness 


for purposes of demonstration, Judge. 


times and he said, "I don't Know.’ 


4 you turned right, how far was it from where you were 


a 


10 | Mow, te mace a 

11 | demonstration and approach the witness is noc qecing to 

a help. If he doesn't know he doesn't Xnow. 
7 

13 | Ge COURT: ALL ciaht, you have spoken. 
i 

14 | ty ¢ yack) ,c meq ~ 
j Tne question 1S uneLear -=- j 
' 


™ : _ + ’ > vy bees | ' 
HR. HOCKETT: I will with -- 


a minute. 


ri 
is} 
Q 
2) 
3d 
Cy 
2 

cr 


249 tA ertecam . a ° 
lite HOCY ETT : &£ &@ SOLTVs 


4 


py the question you have aske 


anpears that there would be the skin of the shin ahead of 


} 
| 
! 
17 | 
18 i Ti COURT: The question is uxrclear Secause 
| 
| 
| 
i 


| him before he turned and the skin of the ship facina nin 
22 | beats SE GET 4aPyASe a: ir 
| as he turned. Wow, wnich skin of tne ship are yor 
{ 
23 | talking about? The question is concus ing. 
9 see Apres Tt we 7 > y 
24 MR. T0CMRTT: Okay, I will repnar aR ts 
orn | * " - 
eo \ question so that we can clear up that confusion. 
h 
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Now, Mr. King, when you go down this aisle 


after coming down the ladder ther2 is the offshore and the 


| a Right. 


| Q On the right would be the offshore side as 


7 | you are proceeding down this aisle, correct? 


@) And the inshore side would be on your left, 


ayes edhe cna 


| 
' Sun —™ ’ eo [ 
10 | hs that right? j 
! 
| ; 
u | A Right. : 
| 
ie] | ; 
12 ‘@) Sir? j iH 
} 
| ' 
13 ! , | fe te | 
1| . Assi 
{ a) 
7 i ' 
* » ; 
- | Q YOU were, as you were procee g Gown this 
= i a451C, approximately the same distance Fron the offshore 
i| 
amy Glan Pango ene ee f bie ees a 
i sice of the snip as you were from the inshore side of the 1 
i, 
— ' i 
dee ship, correct? | 


i8 . eoaree 
| A Rignt. 


Q “nen you came to the end of chis aisle,.all 


20 right vo) stonpned 536 t } . -) 4- 'y-; int 
| SAGE, YOU ScOpped -- did you stop at that noint when 
| ; . | 
| 
ys you came to the 1d oO tne aisle befer St rt* ' 
R : 207 rome ¥. I yo2t remem { 
- } 
3 ! 
j 
A ‘ 1t- - y en ay ) 
alkinag doy encre and we cot to go to the offshore side 
‘ 
. ' 
Fo fn > - j 
de —— £ : Soda pe . ts Zs sa = Ris 
I 
Q yen you came down to the end of the ai Le } J 
it 
| | 
‘ 
OVUIKER > ge JOT Sf&esere ‘me tore 
FOLLY §¢ es . ez 
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and before you made your turn, how far wexe you from 
the offshore side of the ship? That's my question. 


A ZI don't know. 


please. Objection, he did not say he went ¢ che way 


down to the end of the aisle. Ne says he « sn't. remember 


now far down that aisle he went and then he tarned right. 


Now, for counsel to put in his When you got 


Onjection. Excuse me, Mr. King, | 
| 


is improper 
what the testimony is and it's terrib!: 
we know if he did go to the end of the aisle, 
Cing out, or 
aisle because the dimensions of 
change, your Honor. 


RATTAN 


ere 2 ~»27 ae ee 
iil, GUN ¢ ALL Yidadnct, 


the plaintiff's counsel's suggestion that 
the witness' testimony that he went all 
to the end of the aisle? 
IOCKETT: The plaintiff's counsel's 
suggestions are becoming -- wel. 
o 
COURT: 


eee 
LOCKETT: 


SOUTHERN DISTINCT COURT RZFPCRTENS 4.4% 


eres tyare ute v 


uM subd sears 68h Urea aS 


i 125a , 
1 | ropa King-cross 109 
TNE COURT: If he is saying that that’s his 
testimony, then we have to agree that that's his testimony. 
Do you say that that's the witness' testimony? 


Q Mx. King, did you go to the very end of 


uw 


6 | thie aisle that you have described in Girect examination? 
| 


A Yes. 


8 | , , . , 
} @) I believe it was asked and I am goung tO ask 
| peek ; 
| 1 agaln. 


er 
nw 
®) 
rt 
7) 
re 
yy 
") 
a 
c 
oO 
cr 
i) 


How long was this aisle 


| 
12 | ~ ry Yano, 8 , ty ane In - - rn ! Jem cur.? 
\ I ion’ Know ncw yng 038 « ; don't Know 
} 
13 ‘ at Fed . ' 4 t 4 } 
i how long the end of that hatch was trom one ene Lo he 
‘| 
14 i . > a, ry | 4 -} 
ij other. I don't know how far it was to tne Skin of ene 
oe 
6 | hi | 
i] sn lpe | 
| ; 
16° |i : : eee , | 
i| Q Mr. King, in any event you walkea Gown oO ~ 12 
i} 
| thus ; eee 
\ very end of the aisle that was provided there between the | 
' 
18 |I | 
i} booms, right? 
i 
] 
19 |] | 
j A Yes. j 
20 | ‘ : . ‘ 
i 0 And then you turned ridnt: | 
21 ! 
A Yes. | 
iH | 
22 | 
12) And you took two or tixee steps? 
23 | 
| A I took one or two steps. } 


— 


Q When something happened, correct? 


A Yes. 


J 


Q When you were going down this aisle you 


> 


. - Spee. 6 
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5 ii were going along the length of the beams, correct? 
? 6 A Yes. 


So when you turned to the right you were going 


~] 
Le) 


beams, is that so? 


oo 
0) 
9 
rm 
o 
n 
a 
cy. 
® 


9 i A Yes. 


10 | Q So that a new beam ‘ite start every 12 inches 
} 

1 | or so, the length of each beam, right? 

12 | A I guess so. 

ae Q iow many of these beams did you cross before 


! 
; 
14 | something happened? 


15 A Idon't know. I told you £E took one or two 


steps.and that's it. 


Q “here were beams side by side, is that 


} 
} 
| A Yes. 


Q And you don't know how many beams you 


t 
i 
| 


ee tee ete 


| 
| 

20 | correct? 
| 


1} crossed over before youcame across this hole, rignt? 


2A | h No, I don't. 
| 


,) a . ms re | f- -¢ ’ q T- ~e s ¢-%5 +.7 M4 - 
25 Q Mr. King, what kine of Gay was 1t. Was it 
j ° 
i! 
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RGpa Kino-cross . rae ®t 
sunny, Cloudy, do you recall that? 


A I don't recall whether it was a plum-perfect 


2 Eee 
Se 


day to tell you the truth or not. I couldn't tell you. 
| 
I know it wasn't raining. 
Q Mr. King, could you see where you were 
walking in this hold? | 
g , " $e : 
A I could see pretty well. | 
2 | | 
vue nel! Q There was enough light for you to see? 
} 
10 | i 
wv. A Pretty good. j 
4 
ite 
mf ; une oF Se { 
ewe Q Mx. KMing,did you look at this hole at any | i 
i } 
™~”» | } 
sg time or this opening after your accicent? 
\ ; ! ; 
13 ’ - j i 
7 lo. I didn't took at it after < got out. t 
a | t 
. 14 : , ; ; | t 
Iwasn't hurting too bad. TI didn’t think about it. | j 
| 
5 |i 
ae Qo And you didn't see it before your | 
{ 
he, ea 
db |} . = va 
: accident, 2 that. right? 
| | i 
7 || : se Ae ty A et 
| A No. Then I wouldn't have fell in. 
18 || size ; aan ; 
I 12) You didn't see the hole before your { 
H t 
al Be 
Ww | : ‘ ‘ 5 * / 
} accicent, ir that right? | 
or i ' 
20 H A Ne, I @idn't. \ { 
{) ; 
4 Sa ‘ : ; 
| Q And you don't to this day know now .0ng i 
/ » II | i 
i a hole it was? { 
- ° 7. yomen ao" cs 77 on seas genes o 4 - 
é iL ©2553 - Sou, fBe Se SE 25 
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Q Mr. King, then you do not now know the size 
of this hole, is that right? 
THE COURT- Into which he nad fallen? 
MR. HOCKETT: Into which he fell. 
A You can judge the size of my leg. This is 
far as it can go. 
THE COURT: That isn't the question. Ke 


asked you if you ever measured the hole. Is that the 


MR. HOCKETT: Yes. 
A No, I never did. 
Tits COURT: Ali right. 
MR. WNOCKETT: Your witness. 


THE COURT: Mr. Testa, do you care to cross 


MR. TESTA: I have one or two questions, your 


IIOnor. 


CROSS EXAMINATION 


Q Mr. King, you were born on April 2, 19908, 
is that coxrrect? 

A That's right. 

Q On the date of this accident, then, you were 


69 years old, is that correct? 


eee —EE 
_ —_ eee ne nee ae 


Cn 


a 
ro) 


15 


16 


a) 
~) 


21 


22, 
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That's right. 
Q I believe you testified that the longshoremen, 
the men who worked for International Terminal Onerating 
Company, had put these steel beams in the hatch, is that 
correct? 

MR. WOCKETT: I am going to object. I don't 
think he has zetual mowledge of who did it. 

A The longshoremen don't put them in I 
mean -- what did you call them? 

TIE COURT: Just a minute now. You are asking 
this witness whether he knows of his own knowledge that 
these beams were put there by the International 
Terminal Operating Company; is that the question of this 
witness? 

MR. TESTA: That's right, your Honor. 

TUS COURT: Do yuu know that as a fact; that 
they put these beams there? 


THE WITNESS: I don't know who put them 


there. 
vir CoURf: All right. 
Q In anv evo’, the, were there when you went 
" .e 
' thie shits 
A I don't Kno. chat. I was workine on board 


the other end of the ship. 


SOUTHERN OISTRICT COURT REPORTERS, U.S. COURTHOUTE 
FOLEY SQUARE, KEW YORK, N.Y, .CO 7400 


SL doy TE Peon Peper ee oe AENEID ee PRET ee Myer er patentee ton Dee 


q 


ee ES 


er nee ree ee 


——— 


ee 


RR OPI Re Te 


eee aE TEL YO CN 


’ 


sae a eal ett na se 


1 RGpa 


i) 


ww 


, . 
os 4 A They were there by then. 
5 Q And you didn't put them there, did you? 
il , 
% 6 A No. 
7 Q No other employee of Court Carpentry put them 
8 there cither, did they? 
' 
9 . ! 
A Mo, they didn't. ‘ 
10 Q In any event, the hatch that you went into, | 
8 it was either the number 3 or 4 hatch, was cpen at the time 
12 and you went Gown the ladder, is thatccrrect? 
12 | 
é | A Correct. I 
14 . , PON ‘ 
QO And you @idn't notice anything unusvai about 
| 
- 
15 ‘the way those beams were stowed at the time you went into | 
16 ; ‘ \ 
the hatch, did you? 
17 ya ; 
A Wo, I didn’t. 
18 Z P , : = ee 
Q Now, your purpose in going into this hatch 
19 ’ : "Soy 
was to lash or secure the cargo that was in the hatch, 
- 
20 | { 
isn't that correct? | 
21 
A That's correct. | 
~ ? 
; — QO BY 5 oa . OATEN “4 , £ 2 % ral ‘ soa i 
eres on fie ee eS IS ee BEST < 
' ra eS, L Was 
i{ 
25 | 
| Q But you never got to do that? Your accident 
, | SOUTHERN OISTRICY COURT REPCRTERS, U.t, COURTHOUSE ' 
it FOLEY SQUARE NEW YORK, oY. oo bat ' 
sy “ e- . ; 


steel beams were in the hold, weren't they? 
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i 
| 


Mr. King, when you went down into the hold the 


_ 


i) 


iv) 


ur 


~] 


ies) 
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happened before you were able to do any lashing or 
securing? 


A That's right. 


rh 


Oo I 
you had no difficulty in walking down the complete length 
of that aisle right up to the very end. 

A NO. 

Q It was only after you made the right turn 
that you had the accident? 

A That's right. 

Q I believe you testified that after having seen 
Dr. Taqgliagamhe you tried to go back to work in 
September of 1963. 

A Yes. I tried. I went back and tried to 
work a bunch of times, several times. I can't 


even count them. 


Q That was the first time you tried to go 
back to work? 

A TOs. 

Q liow long did you work that first time? 

A Two days. 

Q Then you went back to work again in 1969, 
the following year? 

Yess 


I understand your prior testimony correctly : 


ene 


ulecti-~-direct 
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Q That time you worked two or three months, 


is that right?. 


A Yes. Off and on. 


Q id you work for anybody else other than 
Court Carpentry in 1969? 

A No, I didn't. 

Q you work longer than two or three montis 
in 1969? 


A I doubt it. I doubt I worked any longer than 


Do you know how much money you made in 
and on so much I don't 
exactly how much money I wade. 
I didn't hear 
Read back the \SWe] Reporter. 
read.) 
file income tax returns? 
For 
Q Yee, I did. 
Q I believe you said in addition to 
Dr. Tagliagambe you saw Dr. Smith? 
A 
him once or more 


went to Dr. Smith three or 
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What year was that that you saw 
three or four times? 


the same year I had the operation. 


Q Did you see him before or after tho operation? 


at 
CsI2 


seen him before 


ri 


A 


-, Smith I am taiking 


Q 


-" 
to 


operated? 
A =< say I saw him before the operation. 
Q What I am trying te find out is of the 


times you sav Dr. Smith, how many times of those four were 


| 
before the operation and how many times wexo after the 
} 

} . 

operation? 

! 


“A I don't think Z went to him after the 


| 
20 
> | Q So is if correct to say that you saw 


pr. Smith before your operation by Dr. Tagliagamhe in 1970? 


aN ¥Y es. 
| | : 
A 9% ! j 
eee © is that right? 
24 | 


ss YeS.. 


| 
| 
| operation, I went to Dr. Tag. | 
| 
! 
| 


9) When was the last time you saw Dr. Gnith? 


a ne OR Nm a 
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* but two 


I don't know the date. Oh, it wasn't 
weeks, I think, before the operetion. 


saw Dr. Smith sometime 


XL Gon't remember 


j r saw him -- 


for the surgeon. 
am on 


Don't tell me what 


Q 
asking when was the last time you saw 
X don’t know, to tell you 

put it down. 


put in any event 


a” = > 
nak Correce: 


before the 


‘lave you seen any other 


Dr. Tagliagambe since you nad the operation 


February of 


Q 


also in 1971, 


iow long did you work in.19707 


I really don‘t know. I worked 


“ how much worked, 


U.S, COURTHOUSE 
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Do you know how much money you made in.1970? 


om neler 


No, I don‘tk. 


Did you File an income £ return for 


Your Honor, I must o! to this. 


ae a ee eee 


a a ae ee A LE A tt 


We have in evidence, with consent of all counsel, 


the earning records of Mr. 


1972 which is available to 


know why he keeps asking Mr. King 


TESTA: Y sri Se 


your lonor. 


eR. TESTA: 
tii COURT: 
remember 
‘an you. remember, 
ow mucn I made? 
in 1970. 
No, I don't. 
Orin STL? 


WO. 


78 ono 
Wnen was 
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A It must have been in '72 or '7i. 


Q 1972? 
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A I think so. y 
| Q Now, in 1972 you were 64 years 01d, were you 
not, Mr. King? 

A Yes. 
| r@) Were you eligible to retire at that time, in 
} 
|! 1972 at age 64? 
A I beg your pardcn? 

Q I said were you eligible to retire in 
1972 when you were 64 years old? 
13 R. SERGI: Retire from what and by what? 
14 What kind of retirement is counsel speakin 
18 


A I was eligible for social security. 


2tGI: Please wait. 


~~ 
~ 
5) 
ct 
ar 
he 
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J 
oO 
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ra 
4 
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cr 
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a 
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> 
cr 
~ 
“” 
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2 
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J 
7) 
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=) 
wo 
re 
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w, 
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re 
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Q 
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a 
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THE CCURT: Clarify the question. 

19 Q Did you belong to a union, Mr. King? 

20 A Yes, I did. 

21 Q What union did you belong to? 

22 4 . Pt 

4. \ ‘ SOA 4 a AU COCs Maen te a “RS Be , a toe 
, i} 

a psriete yoycesnan Be Lot boyy whith? ts dedicow es. 

MT ms Tey CéOuet aE Rov TEAS - 
f a UAE “ 

t a 
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QO : Were you eligible to retire when you were 


64 years old under that union's retirement plan? 


A No, I wasnt. ee 


Q pid you in fact retire when you were 64 years 


~ 


old in 1972, Mr. King? 


A I quit working and started drawing social 


Q Did you put in your retirement papers at your 


P | 
A No, I didn't. i 
. { 
f | 
Q Nave you retired at any time from 1972 to 
the present date with your union? 
AN NO. 
Q Are you collecting any union version? 
A N Oc | 
| 
Q pid you ever make an application for | 
unemployment insurance benefits? 
A No. | 
a) Prom the time this accident happened, did | 
you collect any guaranteed annual wage? 
A Not a cuarter. | 
! 
iad ae ! 
1) What was that: 
n Not a quarter. | 
i 
MR. TESTA: <I 4 ian't hear the answer. | 
‘ 
} 
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(Answer read.) 

MR. TESTA: I have no other questions of the 
witness. 

THE COURT: All right, at this time we are 
gcing to take a 15-minu‘e recess. 

You had your hand up, Juror +4? Do you 
want to approach the bench? 

JUROR #4: It has to do with counsel's 
question. 

THE COURT: Just a minute. 

Approach the bench, please. 

All right, the other jurors are excused. 
The witness may stand down for 15 minutes. 

(Jury not present.) 

THE COURT: Mr.oS.Gi, do you want to listen? 
This juror is about to address the.Court. Do you 
something to say? 

JUROR #4: ‘Yes, your Honor. I just wanted 
to clarify in my mind what exactly was the illumination. 

THE COURT: Just a minute. Let me say this 
to you: You have to judge this case on the basis of the 

j 


evidence as it's presented to you. If they £ail to 


« 


anything you have to take that into considerat‘on. 


are to judge it on the evidence or lack of evidence. 
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a 
<2 


. 
— 


speak. whatever is presented, it's on that basis that you i ; 
have to decide the case. \ 
Do you understand that? A 
TUrOR NO. 4: Yes, your Honor. 


Tie COURT: All right. 


(Recess.) 
F 
i ; 
t 
| 
' 
| 


oe 


* + 

Tg: COURT: Mr. Sergi, are you ready to procesc 
with your redirect examination? 

MR. SERGI: I have no further questions of 
ir. King, your ronor. 
clarifying question in view of some questions that were 
asked by the third-party defendants? 

THR COURT: Yes 


RECROSS EXAMINATION 
this is actually a space between two steel >eams, is that 


MR. MOLANPHY: Thank you, sir. 


} 
| 
' 
} 
' 
' 
BY MPR... MOLANPUY: 
Q ir. King, this hole that has been mentioned, 
" 
! 
Tie COURT: Anything further? [ff not tare witnaens 


may come down. | 
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Auletti-direct 
Thank you. 
(Witness excused.) 


THE COURT: Is there another witness? 


MR. SERGI: Yes, Mr. Auletti, please. 


ANDREW AU i. 2S. 2 is 
witness by the plaintiff, having first been 
duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. SERGI: 
Q Mr. Auletti, what is’ your occupation? 
I am a carpenter foreman on the waterfront. 
Would you keep your voice up, please, so we 


back here. 


I am a carpenter foreman on the waterfront. 
Were you ever employed by Cour” Crrpentry 
Yes, sir. 
Q For how many years had you heen employed Sy 
Carpentry? 
A Ten to twelve years. 
(9) Is Court Carpentry still in business? 
They are out of business right now. 
During tie time you worked for Court Carpentry 


s 


were you also a foreman? 
Right. 
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2 Q Would you tell us what is the work of a 
foreman of a marine carpentry company ? 
A Well, you have a gana of carpenters working 


and a gang of lashers. We secure the cargo before it 
coes out to sea. 

Q Do the marine carpenters have anything to co 
with the Loading or unloading of cargo? 

A WUe 


Q Do you know who does the lvueding of the 


cargo on the ships which you secure cargo for? 
A Well, every vier has a different stevedore. If 
could be Princeton, it could have been ITO, it could heve | 
{ 


been anybody. 


Q Are you familiar with Mr. Jackson King who i 
4 
testified a moment ago? 
i 
A Yes. i 
| 
| 
Q Did you know him while he was working for 
Court Carpentry? 
rN Yese 
Q Did he ever work under your supervision while 
y y 
you were a foreman? 
j 
A Yes. 
Q Did you know him during the days and hours 
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Auletti-direct 
Yes. 

Q Did he work directly unuer your supervision 
in any one of those years that he worked for Court 
Carpentry? 

A Oh, many a time. 

‘e) Did you observe the manner in which he worked 
during the times that he worked under your supervision? 

A ie is 50d working man. 

Q Thank you. 

Do you recall a time when a Mr. Jackson King 
had an accident aboard a vessel on which you were a 


foreman? 


Well, ; t accident. ft was about 


six years ago. easy to remember. 
MR. TE T£ your Honor pica 
this witness to speak up so we can hear him back here? 
Q Speak up, please. 
All right. 
Make like you are on tt 
Mark this fer identification, 
please. 
(Plaintiff's Exhibit 5 marked for 
identification.) 


Q Mr. Avietti, would you look ot 
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— 


2 which is marked Plaintiff's Exhibit 5 for identification. 


ie) 


Can you tell us what that is? 


4 A It's an accident report = filled out. The 


a 


man was hurt. 


“4 6 Q y ou filled that out yourself? | 
, A I didn't get you. 
8 | 
| Q Pardon? 
9 ~ MH ts = Se 9. | 
| A ZI didn't get that last statement. 
10 : Q Did you make that out yourself? 
| Moe 
al } A Yes, sir. 
12 || me Paves ioe 
I Q and did you sign it? 
| : 
} ij 
‘ hl 
" A Yes, sir. | ii 
« | ne et Pa 
| Q Does it bear a date? 
| | 
15 i} = . ~, ra) Gna j 
A Yes. dune 16, 1968. . 1) 
16 || eae ate | 
} Q Were accident reports made out in the 
7 | ‘ a 
i} regular course of the business of Court Carpentry and i 
i q 
is |! 5 ae Sys Seuss f 
i Marine Company when any of its employees were injured? i 
19 : es a aes se $ ; 
A We make a report no matter if a man gets a 
20 s: . y . i ‘ > i wd 
seratch on his fincer. As long as it's reportea to us i 


revort it to the mate on the ship 2nd I make out cne of . 
E Pp 


4 

é 

} 

I 

21 i | 


a ‘ 


are made out and filed? 


webe 

these slips and I turn it into the office. : 
ain | , i 
WwW 23 | : 
Q Are the reports that are made out regarding i 

i! 
ma | 
the accidents regularly kept by Court Carpentry after they } 
/ 
} 


ecient 
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A Right, because they are insurance cases. The 


insurance company gcts a hold of them. 


Q 


Is this one of the accident reports that 


were made out and regularly kept by Court Carpentry as 


4 


a result of investigation of an accident happening to 


one Jackson 0. King? 
A This report here? 
Yes. 
It must be. 


IR. SERGI: i offer that report, your Honor, 


as a report made out by this foreman and made out as regular 


pentry and maintained in. the regular 


oss investigating 
to their employees. 


ear AAD ITy hin es ‘ 
MR. MOLANPHY: May we 


have 
ionor ? 
COURT: 
that exhibit? 
MOLANPHY: I don't 


t have any opjection, 


your honor. 


j 
NOCKETT: Excuse me, I have one question 
may, Judge. 


All right. 


SOUTHERN DISTRICT COURT REPORTERS. U.S, CO sa HT 


CY 2OUARE Kee TOR a, 8 


% 


145a 


RGpa ; Auletti-direct © ne 129 i 
age fis 
VOIR DIRE EXAMINATION =, 
| 
| 
| 
} 
| 


mend Weed 


BY MR. HNOCKETT: 
Q Mr. Auletti, this report that's marked as 


Exhibit 5 for identification and the information that 


information from? 


A What do you mean where did I get it from? 


ee NE TS NR NE I a we eee 


0 re ee, 


Q Well, you mide out the report. Did you see 


che accident? 


A I didn't see the accident, no. 


2 
Q Who told you about what happened? 


x 


you wrote down on that exhibit, where did you get this 
| 
| 


} 
{ 
"One of your 
! 
15 ieee 2 | 
to check it out and I got to make out a report when 
16 | | i 
| aman gets hurt. | 
7 | eae 
‘ : ee ae ae } 
| Q From whom did you get the details of the | iH 
i" 
1 accident? 1 
. { 
i9 | : Bos , ig Soa craig eRe ee } 
A This is going back six years. I don’t know 
20 | ; : , 4 
| who I talked te six years ago. I have been running snips 
21 , ae ee 
for 28 years. I run from 20 to 39 men @ Gay and 12 you 
22 | | 
os | can think I can remember -- this is the first time I | 
} ol ' 
} A : ‘ ‘ . , : 
| seen thak autatement in wax years. | 
oA | 7 
: f S re x ye 4 : A f ; Ft, 
an | 
ave you Enak 9 IVMBELOA 1 that repsrt? 
j 
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ee 


unites tine thats ea saat inn cata setannan taste ah: initia nstisiita tee Naina r 


No. If I wrote the statement -- 


PR. WOCKETT I object to 1t ovr Honor, 
that it's hearsay in that the report is filled out 
a second-hand repert. The gentleman doesn* t know who 


gave it to him or the source of this gentleman's 
knowledge. 
. 

MR. SERGI: Your Honor, I established I think 
through this witness that this is.one 
that is kept in the regular course of business of 
Carpentry in making their ac ident reports and it 
maintainec and kept in the regular course of business 


rr oe 


of Court Carpentry. ZI have a memorandum, your Nonor, in 
support of my positian as to the admissidsility of tha 
report. 
COURT: Just a minute, please. 
objection is overruled. 
HOCKETT: Just for the record, your 
Honor, in addition to the objections nave 
made heretofore, in answer to counsel's arguments, 
I would Like it to be known that Court Carpentry is not 
in the business to render accident reports, but rathe 
to do carpentry aboard ships, as has been tes 
previously today. 


- 


TIE CCURT: You weuld like what? 
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MR. HNOCKETT: That the business of Court 


Carpencry is not to render accident reprrts, but to 


do and perform lashing work aboard s ips .: - 


THS COURT: But the ness' testimony was 


that in connection with that business it was a 


regular duty or course of conduct on the part of 


Court Carpentry to make and keep such reports. 
k is BP 


28 U.S.C. Section 1732. 


MR. HOCKETT: I respectfully except to your 


Honor's ruling. 


TiiR COURT: Respecting to recerds made and 


kept in the regular cours~ of business., 
' 


(Plaintilf's sxhibit 5 received in 


evidence.) 


MR. SERGI Would you mark this Plaintiff's 


Exhibit 6 for identification, please. 
(Plainciff's Exhidit 6 marked for 
identification.) 
BY MR. SERGCL (CONTINUED) : 


Q Mr. Auletti, you may read Plaintifs 


Exhibit 5, which is the accident report and in 


conjunction therewith read to yourself, if you will, 


Plaintiff's Bxhibit G for identification. 
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Q . Have you finished, Mr. Auletti? 

A Right. 

Q What is that Exhibit 6 for identification? 

A This i: i statement I must have gave some 
insurance investigator. 

Q It's a statement that you made, is that 
right? 

A Right. 

fe) What is the d-te of that statement? 

A This is August l, 1968. 

@) Yavinag read that statement, Plaintiff's 


Exhibit 6 for identification, and the accident report, 
' 


Plaintizf's Exhibit 5 in evidence,does it now refresh 


your recollection as to the occurrence of an incidea: 


that happened on June 18, 1968 including Mr. Jackson King 


A Right. 


MR. MOLANPHY: Your Honor, may we cee 


Exhibit 6 for identification to which refercace is now 


being made? 
THE COUPRT: Yes. 
MR. SERGI: May I continue while you are 

looking? i 
MR. HOCKNTT: No. 

Let them have 
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Q I believe my last question was whether looking 


at both of those exhibits they refresh your recollection 


and I think your answer was ‘yes. “ 
A Yes, sir. 
Q Having refreshed your recollection, can you 


tell me whether you were the foreman on that ship upon 
4 = 


which this accident happened on June 18, 1968? 


A ror my signature to be there and that 
there, I must have been the foreman. 

Q Do you recall ordéring Mr.Jackson King and 
another co-wevker into number 4 hatch to do some lashing 
day? 

A ¥s, 
time of the day was it that 


about what 


QO At 


you ordered them into the number 4 hatch? 
A According to this statement it was about 
10:30; 
Q 10:30,a.m.? 
g 
A Right. 
MR, TESTA: I am going to object to this 


witness Locking at the statement and 
the statement says. If he was shown the statement for 


the purposes of refreshing his recollection that's one 


thing. If he is now testifying as to. his recollection 
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refreshed, he should not be asked questions then 


statement says. He was shown the statement for a purpose. 


SD 


3 permitted to look at a statement and then say what the 
TIE COURT: The first question was whether the 


a * * 
4 6 statement refreshed your recollection and you said yes. 
7 THE WITNESS: Your lionor, it is six years back. 
8 Z ‘te 133 resterd 
Tt ain't like yesteraay. 
9 Q Mc. Auletti -- 
10 THE COURT: Then, in other words, you can't | 
} 
| {| 
ll | recall -- } if 
‘= 
12 | THE WITNESS: I can't recall an hour. They F 
13 are pinpointing me, now, you know, as to whathour this || 
Fy | } | 
14 | happened. I.could say it happened in the morning, but | ft} 
| 3 | 
- . ‘ ¢ 
15 } if theywanted an hour -- 
| id 
16 I TIR COUR: You can look at it and if it | : 
| hy 
17 refreshes vour recollection then tell us, but don't iF 
| 
‘ 1 
18 read from the statement. t! 
l 
‘ 
19 MR. TESTA: At this point I ask the statement i! 
t 
H 
20 be removed from the witness and the witness be advised to i 
| 
i} 
21 answer from his own independent recollection today. li 
4 
: t 
a | MR. SERGI:le must a it to refresh his t| 
* { 
J | f \ 
23 recollection and not read from it, so if he has to make i 
74 | references to it, I think he has a right to do that. e H 
iH ' 
on i eo 
ae | MR. PESTA: If your Honor please, he already 7 At 
} ie | 
| 
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2 
3 recollection. To continually keep looking at it is Sati 


made references. He read it once and refreshed his 

4 to read from the statement which is an improper procedure, : 
ad | *. ‘ “oe * . - . : 

5 || your Honor. He either testifies as to his recoliection } 

X 6 | refreshed or he has no recollection, one or the other. | 

7 MR. SERGI: Your Honor, I respectfully submit i 

' ® 
8 this accident having happened in 1968, rightly so as the | i 
! Pe BI 

9 (|i : P : 
ge witness stated he can't remember. ' He now has stated that | 
10 i he requires both of these documents to refresh his | 

| 
it recollection. If I question him about certain items 
12 {I es PRE A foe, 

: } and he doesn't remember bute he must look to whatcver 
13 | . ; P ; ‘ - : 
ee documents are there to refresh his recollection, f think | { 
14 | Ga | ds 

he shoulda be permitted to. I have not offered 16 in 
15 } i 
7 | evidence ani I am not going to. 
| i t 
16 || bt | 
! 
' 


MR. TESTA: Again, I object to this entire 


} 

17 || Sey te! ‘ SENS ee hse } 
i] procedure, your Honor. He read it once and if 1t 
| 
| ; | 

18 |i ae a ! RIOT Seater a 
refreshed his recollection, then he must testify to nis ; 

i } 
esd si ee 

; | recollection as refreshed, but he cannot be asked a | 
| } 

20 —_ ® ‘- ed - 4 
| series of questions -- 

a | 
| THE COURT: The problem was he was asked to 

: H 

9 I A Soe ft ti 

>) i read the whole thing and tell us whether it refreshed 
on f 
site . . ‘ . . i 
hia ravolleaction, te ta now being aeked sneots Le : 
j ' 
itema# which he doern't recall, so he has to look ugain | i 
' ' 
25 ; : ! 

and the aueskion iit ia having Dewked, are your soe J | 

i 
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time even after you have looked,of your own recol)ection, 
tell us. 

Tile WITNESS: I recall the time now that 
I looked, it's 10:30 in the morning, but as I was saying, 
t only read this thing five minutes ago. I should 
huve had this outside with me when I was sitting in the 


room. This is a two-page letter and I am not a 


lawyer, I em only @ carpenter. iow could I remember what’ 


on this paper in ‘five minutes from these sheets -~ 


wR. THSTA: Please, Hr. witness. 
This is entirely improper procedure to 


give a witness a statement and tell Kim to read it and 


ask lim a series Of auestions where he has no 


recollection and he is simply reading what 5s in the 


atatement. Ue either has a recollection as refreshed 


oe ye we 8 NT Teaett 24 Yeay rey anv event 
statement should not seo in front of him eo he can 
refer to it constantly. 

HNC <SBERGE:.-T don't know how ne can refresh 


his recollection uniess he has it in front ofhin. 


. ye . de Son Oto PO ae | Lun 
© Now, Mr. Auletti, pease, don’: read from 
- _ om “a ~ «@ nent at iwtg - * ve 
-_- 7% = = "+ ~- = = ? - - 
-— ~- —_— “> >. ~~ ~- ~- -- ~ 
- . * -*? - = 7" = ¢ 
: , 
- » 


: 
| 
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en 
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recollection and then testify to what you remember 
as a result of looking and as a result of remembering. 
Again I am going to object to the 
nt remaining in the <xront of f£) 
Honor. tie has read'it.once. I say it again that this is 
a highly improper procedure. 

TT COURT: Well, we will see how hemakes out 


from now on. 


proceea. 


Q You say that you asked him to go to aumber 4 
hatch at 10:99 in the morning? 

7 oy © ast feo 

aA cLYrile 

Oo r t AISKLN tt s) > ac nmumMoey 

2 Lk 10 co « Nn WG tnese men to oc tO numeer } 


hatch, do you know whether number 4 hatch had any cargo? 


A Tt was Loaded with steci. 

Q po you know who loaded the steal? 

ey Phe stevedore. 

Q Who was the stevedore? 

A That I don’t nov. 

Q Well, you may xreiresh your reevilection. 


Don't read its Read it to yoursel£ and teli me if you now 


eo 


j 


remenber. 
A Shere is no stevedore -- 


WNoe HOCYST?: tow I join with Mr. Testa. 
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A I am net going to read this. There is 
no stevedore's name on here. 
Q Please read it to yourself. 
MR. TESTA: If y 
same objection I made before and I want to press this 


objection to the cunstant asking of qués 


doesn't know and 


that is happening is that s reading the statement. 


This is not his testimony and it's highly improper. 


Tie COURT: Mr. Auletti, look at the statement 


your recollection -- i 


wac the staevedore was in fact tell us. 


“uy "” 


1, just say, cannot recall. 
WITNESS: Right now on the statement, y 


lonor, there is no stevedores name. That 


without lsoking 


your jlonor, which is now in evidence 
You asked him to Look 
you want him to > at 5 and see if that refreshes his 
recollection? 
tins SE I will read Exhibit 


now in evidence. 
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MR. IOCKETT: Excuse me, your lLonor, imay 


we approach the side bar a minute on this point? 


TEE COURT: No, proceed. 


Reading froin Exhibit no. 5, “Description of 


Q 


4 


Accident: There are steel beams in hatch that were Loaded 


Does that refresh your recollection now? 


10 


il before ordering Mr. King the other man into that 
hatch? 
13 


} 
Q Did you walk into number 4 hatch at any time | 
| 
t 
| 
| 
Q Did you know what cargo was in hatch nuwser 4 | 


when you sent these two men into hatch number 4? 


! 
June 17th and 18th by stevedore ITO." 
| 
| 
| 
| 
| 


| 
| 
: 


16 A Not until I went ovec and locked at it. | 
} ; 
- Q Pardon? 
| ; 
' Lf 
18 A Not until I weat over and looked at the hatch | } 
9 || and seen what was in it and sent thein down to lash it. F 
| i 
20 ( 
Q So you had looked into the hatch before you | 

J 
21 aye ER Aas ee bred 
sent them over to the hatcca? 
22 bios 
A Right. | H 

23 arts Wie oma een. Pe | 

Q Do you recall what was in the haccn vesices 

' 

2A 
|} steel? } 

| 

95, || 

“o i j Mthare was son ad ame and sian WE on san en a eal 
H aA Lrnere 4as Some i- beams and some Saams on LOD, ' 
! 
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. ; } 
som: boom parts or something, something like that. 


Q Did you see whether there was any aisle or 


space down the center of that -hatch? > 


A Well, one part of the beams on the offshore 
side there was a space, they wasn't close together. 
Q No, you don't understand my question and I move 
to strike it out. 
My question at this time is was there an 
aisle down which men could walk oe 
No. 
-- betweeen -- 
A I follow you.  ™ aisle. 
Q When you looked down there did you see the 
steel beams? 
A Yes. They completely covered the hatch. 
Q Could you see the top of the steel beams? 
A Right. 
Q The booms that you say were Gown 
they cover 11 of the steel beams or some of the stecl 
berms? 
A That I don't remember. 


f 
Q When you looked down the hatch could you 


\- PmOTa red 


see an area or the steel beams that weie rr 


by the booms? 


” 
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A I believe half of the area was covered wit 


booms and half was not. 


' er 485: Za 
| 


oO Whatever you saw of the steal-beams that 
any spaces that you could see in the steel beams that you 


were not covered with the booms or crane booms, was there | 


saw down in the cargo the first time you looked @own 


: 
8 | there? 

; | 

} 


| 


Zz 
12) 
ct 
fad 
-- 
@ 
) 
r- 
nt 
fa 
7 


time, not that I recollect. 


Q When were you mad: aware that Mr. King 


| 

| 

i 

| 
ih had an accident? | 
| 

| 

| 

| 

| 


12 ; +. ae ea 
\} nN As soon as the party told me about it I cnecKea 
3 | uy steed a : 
~ | the hatch and I seen where ne fell down. ere WAS a 
' 
14 || 
i space about five or Six inches in between the beams ana 
| 
1 |i : 
‘8 i} he fell through 1t. 
i 
16 || a irae the! - 
i QO Did you make thas ouservaclon nd see tne 
| fe Nea 
| space between the beams were Mr. King had told you 
i he had fallen througii? 
19 | 
9 | yea APLC aa ay APSA eee 
| A Right. I checked 1¢ out before I mace the 
» | 
| report. 
| 
21 . i. , ' . 
Q And that was after the acciucne wien he told 
oo aed 
‘s you? 
! 
is i 
dao? 3 i 
Right. 
a | =e | 
| ®) Did you qo down into the hatch or dic you i 
Pe 
or 
“) 1} ¢ in ' 
‘ HI te Cc y PIX sD =v KFion Erom vu on > ¢é 
+] 
a 
1} 
¥ 1 
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2 A You could see the space from up on ‘i on i i 
i 
3 ‘the other end of the hatch. ‘4 
i 
5 4 Q When you say the other end, do you remember 
5 whether it was the forward end or tne aft end? 
€ 6 A It couldn't be the aft end. He probabiy went ed 
a ' . . ; 
7 down the forward end where the iadder was. 
i 
8 Q Could you locate whether the space was i 
‘ 
i 
9 on the beams in the center of the hitch or square off the 
10 center of the hatch? 
il A {I think they was off the end of the natc’ } 
2 ; 
i 
|| 0 Off the end of the hatch? , 
13 | A Right. On the offshore side. ; | 
14 | a age ew Be 
Q On the offshore side? 
| 
15 | A Right. 
16 | Q Could you describe the kind of a spaca that 
i you saw? 
16 | A A five-inch space. 
19 Q Did you do anything after you observed the 
20 - S11 5 Sinace a | eeyeianle + - AY 5 
space as you just described; did you speak to anyone? 
21 rqit Pn M4 r Le ~ % - 
A That's our job. We chock out tnese spaces. : 
i 
22 ’ ’ S] . a ‘ 
We lash them and chock them out to secure them for } 
> i 
} YS : ms ‘ Ps r 4 ; : 
~~ coing to sea. We don't do nothing about them, the space. | 
A | 3 fie 
| The stevedore leaves them that way and then we have to | t 
25 i : | f 
| secure it. } i 
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is no testimony 
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that you nad worked 
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What do you mean by secure it? 

Well, if there is a space in between the’ 
put a wooden chock in it. : 
that mean? 


What does 


Well, if you have a space from this wall to 


we put a 4x4 from t is wall. to that wall so they 


together while they are out at sea. 


How about covering the space, whose jo> is 


We never cover any space, 


we just chock the 


Whose job is it to cover the 


awvrankh &#&hn HATA ~ 
coverea cne steveaores 


Anything that is to be 


MR. HOCKETT;: I am going to object to it, 


who does what in covering the spaces. Tnere 
y that this is done at all. 
wR. SERGI: Well, I will lay a little 


TE COURT: The witness previously testified 
ships how Long? 


reve re le) “oe 
(itis WITNESS ° 28 yearse 


- ‘ ue Sie .t fat <i 2 ' s . 
And during that 19 years did you have occaesioa 


countess 
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3 : iJ 
2 TIE COURT: He said 28. Couldn't you hear? 
3 I thought you said 28. 
“4 4 THE WITNESS: That's what I said. ‘ 
Pe 
.? . 
ts 5 Q I'm sorry, I couldn't hear back here. 
6 During those 28 years did you work on beams? 
rs 
( 3 ‘ 
’ 7 A I worked on everything. 
8 Q When there are spaces between tne beams, who 
9 | covers them, if anyone? 
10 | MR. HOCKETT: I will object to the cuestion. | 
1 | THE COURT: Overruled. 
| | 
12 | A The stevedore covers them. 
13 Q What did you say? | : 
A I sala tne stevedore covers tnem. Mmey | 
5 ; is : ; j 
15 | maxe a floor of dunnage and they put more cargo on top. t 
| ' ; 
i 
16 | 3 +4 - Pan te as é ' 
| QO Would you describe for this jury and the Court i 
17 || 


what you mean by dunnage. 
A It's going to be kind of hard. 
Q What is dunnage? 


, 


A You see this board that 


no 
t 


in front of you -- 


THE COURT: Are you talking about the jury 


nem peg EE A EE PE 


Tits WITNESS: Right, the jury rail. 


f 
25 hy " ' = ~ 4 ® ee + ' : 
Tt*s about one inen thick. It’s rough lumb=r. ' 
' 
t 
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that whole length cf board there. | 

| 

| 

| 
| | 

| 
| 
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‘ 2 Q Similar to the top of this rail? 
3 | A Right. You could call that a piece of dunnage, 
’ ee but it's finished. It comes in six foot, four foot, eight 
5 | foot up to 15 foot and when tiey make a floor they 
¢ 6 lay it out and they put the good boards up on top and 
7 | the scrap pieces on the bottom. 
8 | Q Who would make this floor that you are 
9 talking about? 


10 


11 Q who would make the floor? 


A The stevedore makes them for us. 


13 


Oo After you observed the space as you aescrincad 


14 after the accident, did you talk to any of the ships 


15 


79 


officers at the area where this accident happened? 


j 
| 


A We only make the floors -- 
} 
| 
' 
| 
| 


16 A That's a rough question. 
| 
” i} 
if Ht O Pardc 1? 
18 | A That's a rough question. 
19 i Q Well, read your Exhibit +4 fox identification 
| 
2 |i to you.self£ and see if that refreshes your recollection } 
| 
9 i} ~ - £8 a z= - mite ‘ale > a iss ha 4.! ae ‘ ' 
Pod as to whether you spoke to anyone at the naten. | 
} 
2 sek ey - ; Peas S eth m i 
22 } 2, MOLANPHY: Your ionor, 1£ EF may join in a | 
i H i 
j 92 \| ' ae . : ' a a3 4 } : 
wn the objeclang parties at this moment on tne crouncs =aAae ! 
i ! 
4 i this is obviously going to lead to guestions of a nearsey j 
ae 
1} 
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‘RGpa ra : Auletti-direct. 146 ., : 
MR. SERGI: Withdraw that question. : 
i 

oO Reading from Exhibit 5 in evidence, Mr. Aulettil, 


will you listen, please. 


Knee. Was given first aid by Chief Officer cf vessel.” 
i 
Does that refresh your recollection as to whether 
you spoke to the Chief Officer of the vessel following: this 
10 


1] 


accident?- 
A Well, any time there is an accident, without 


5 A Ves. 
C; 6 Q "Nature and extent of injury: Injured left 


1 P : Ee ee 
2 | reading this report, we go to the Chicr Of+icer. 
13 riers COURT 4 - Tr? oe Teer #€ Neti if 
acts CO ind = vust a MInucc. iry toa swer i 
14 
the question. 


he question is does his reading that to 


ee SS TS ST 


cr 
16 | ; — aa Eee Toe ste nt dina sob 
you refresh your recoilection, yes or no? Poes it ‘ 
17 
( “— 7 oa ee a . t 
refresh your recollection? ‘That's what we are trying | i 
18 cin Ra gash. chee: eons: Chie Spas eae ond ak TH ge a. 
to find out, whether xeading things to you brings pact to if 


19 


your mind to whom you spoke. Does it? 
20 é ie “eee 
WHS WITNESS: Right, 1 .Iecs. 


hhed . . rn . ae '. —— ’ of os — ~s ” 
Tle COURT: Alli right, now lec s proceeu. 


et Na ACAI N Ea 


Q It does? 


: 
2A : ¥ : 2 ft 
** — ~ - , . ty 
Q N v tn 7c «YOU rarve KELX syerny YO a Y i < i Hh 
} 
or, if 
) 
= | . ‘ ahs Oy ae Se dON ay ed Rad mn - ; 
' ad you remwemoc. ReeIer you Spon » Care ( ( 
' 
| i 
i i 
} 
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wo 


the vessel on the vessel immediately following _ 


A I gave him a report of the accident. t<Z did 


speak to him. I think he gave first aid to the man. 


nc rece netneaninctnnint a enn 


Mam. MOLANPHY: To that I have no objection, 


| 
| 
| 
3 | this accident? 
| 
| 
| 


your honor. 


| Q Did you tell the Chief Officer of the 


i 
- SSS ae 


| 
| 
i 
| ’ ' te} 1 
9 |} space in that hatch between the beams? li 
| . i 
| } 
1 | err a é H 
10 A Definitely. ' 
' 
ee 
11 MR. MOLANPUY: I object to this portion of U 
] 


i L£, your Nonor. | 


s+ 


os a Oe a) . " ~ - ms 4+ -t, ~ 4 Ve ait -\ je -* 
that there was Aa space voetween these two voears ac ce 


place where you say you saw it. 


2 i { ; 
3 — foal - . . Ar ley . Sleomne a — { 
13 H rite MURT : ne ques tion: co tne Acness 1S | j 
l 
14 |} sx rs “nt Bn ene, 
if Ne Cie) ue -O4 SOMCIOUY « | 
| | 
o it 
: i} rem KAT “%? mr oe cetemuets) $28 Se miqchtr 
im i} MR. MOLANPIY: To the extent thrt it might 
| 
16 || 7 el ee eg, ee an eee ead rey | 
} ne @zLecce Art GLik Cg ie) cy ! eee L ri 
1} \ 
- } 
17 i te in - he . 34 at 4 
I evidence, then I have no onjection. 
\ | 
18 |i | 
an Mim COURT: Overruled. ‘Whe question the 
i | 
19 i} | 
! . . . . . . - 
i| yitness was whether he, the witness, told sonoebody | ‘ 
H 
l i 
9 1 
ZA } . H 
20 |) something. 
i} 
} i 
i} ' 
21 i | 
as i ’ °° ts # , > > . ~ 
i @) Pic ruestion, Mix. ie Ba a pe Ae a '.¢ y vu LL | 
i 
i | 
) if | i 
ve aa | ae ee Cimwame ! TiER he eRe Pe eee aS 
the Chief Officer when you gave hiw the acciaecnt repore i 
23 
} 
| 
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gl 


pe ee ld 


mR. SERGI: I would Like to read at «his time, 
your Honor, Exhibit 5, which is in evidence. 
(Plaintiff's exhibit 5 received in 
evidence.) 
MR. SERGI: May I read from Piaintif 


Exhibit 4, which is the ship's log and its translation, 
“ 3 


- 
2] 


Thi.s the translation of the acecicenc 


\ 

because the log is in German. 
¥ 

< 


- ++ tyerm 4 q . - - 3 3 - bars yeee Oe -t.n 4. 
report from wage 34 of the log book, Thurrcay, fhe 13th 


evidence read.) 


7° “FT - _* x _— @ b< ° - ~ Fmd Sen \. | - — ® 
Lee serrate nO more questions OL Bre HUSEC OL, , ; 
{ 
, 
aS Le ’ ¢ b>] 
cnahin Youe ; 
ors or os 1 ' ] ° jn - _ 
tr COURT: r.holanphy, do you wis cross | 


+ ae 4 , tT "Tr - ‘ a Tle, + ys *,') te *- 
i .tve MO NPHY : Does av Ir ONG LM uf 4 £O ACC 


f ; : j 
examine this witness? | 


ee nt aR Et ete 


tur CCURT: Yes. T intend tc finishy with. this 


oo aR a ; Le eaten es ey oom 
MOL.UP HAY : May I see Exhiolt 6, piease. 


« “. . is Bia CGQhe £54 + y - en — we LS oy soe 
MR. SERGI: Tt's Exnibit 6 ‘for xrdencilicatzeon. 
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CROCS EXAMINATTON | 
BY MR. MCL. v's: 
Q . Auletti, would you look at ‘he sianature 


which appears on the bottom of the two pages of Exhibit 6 


for identification and tell the Court and jury whether or 


not that is your signature. 
A It's my signature. 


Q On the day of tnis occurrence, Nr. Auletti, 


Sune 18, 1966, you were Mx. King's hoss, weren't you? 


Q You were Mr. King's poss? 
A night. i was the foreman on the ship. 


Q And you were the foreman of ali of the lashers 


A I didn't get the question. | 
| 
| 

and carpenters? | 

' 
) 
' 


Q po you remember what time the lashers and 
carpenters went on yoard that day. 

A 8:00 in the morning. 

Q i.pproximately how many lashers and carpenters 


went on board? 


A That I don’t remendser. 
Q Do you remember where the lashers and carpenters 
were first assigned to work that morning? 
‘ } 
m i ‘ | 
A < ob n't rememoer. 
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Q Was it to some hatch other than to hatch 
number 4? 
A It could be. 
Q But there came a time semetime around 10:00 co 


11:00 when you sent two of the men at least down into 


Match number 4? 


A Yes, sir. 
oO Did you yourself at any time before 


sending these men down into the hatch, go down into 


the hatch yourself? 


A No, sir. 
Q Was hatch number 4 completely open on the | 
' 
weather deck? | 
\ Yes. | 
} 
Q So you could see all of the cargo that was | 
down there below? | 
i 


" Ti COURT: Please answer orally so the reporfe 
could get it. 
A Yes, sir. 
' 
Q Jone of the hatch covers were in place | 
on the weather deck? | 
: | 
A No, sir, no covers at all. j 
Q That is the top deck? | 
| 
i 
A “No, Sir. lot that I kn Si 
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.Q Was there eh eaey of natural Light to 
see down in the hatch? | 

A It was daylight. 

Q The men went down about 19:90 or 10:30 into 
hatch number 4 to the first Geck down, to the 
shelter deck? 

A Yes. 

Q Zt was their job to lash cargo that was 


stowed in that hatch? 


A Yes. 

6. Which of this c.urgo were they going to 
lash? 

A Tne steel beams and the cargo that was on t 


of it, probably. You have to secure a Complete 
hatch. 
Q Do they lash the beans as well as the 


structural steel that's on top? 


A Probably. 
Q After you sent the men down, did you leave 


go off to another part of the vessel? 


Q At the time you were interviewed and gave 
your statement, do you remember telling the man that 


you gave this statement to, "I sent my men down ana 


‘ c 4 “+ hag me 
an tae other side of the snip as L haa men 
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2 working all over the ship,” is that correct? 


3 -A Yes. 


ad 
a 


MR. SERGI: Your VYonor, I object to counsel 
5 reading from an exhibit which is not in evidence. It's 
6 only marked for identification. If he wants to -- 


Cy 7 THE COURT: This is 6? 


Q 


MR. SERGI: This is 6. It's only for 


identification. If he wants to offer the entire statem 


10 I have no objection and then he may read the whole thing, 
ll | but if it's not in evidence I object to his reading ic. 
12 | MR. MOLANPHY: I submit, your Honor, if the 

| 
3 : : OE a toes: Oe ma - 

” f witness was allowed to read it I thin’: I should be allowed 
“| : 
| to read it. 

‘ MR. SERGI: We read it to vAjmself. 


THE COURT: He read it to refresn' his 


recollection. 


18 


s 


' 


Q Did you tell the investigator that the hen 
were down in hatch number + for asproximately one hour 


before you heard of ‘this accident? 


| 
A I didn't express any time. 


impeach this witness with a statement that’s not “a 


Q Would you look at the lasc line of that 
j 
first page going over onto the second page. 
4 
: 2A ~ aa ee a : is ; 
MR. SERGI: “éagain, your Wonor, ne 1s trying 
2 | 
} 
' 


2 cneVvy DULL CNC CUE ebewae | YY 
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{ 


If he wants to offer it I have no objection to his 
using it. 
THE COURT: ‘The question is does that 


to. what -- 


a 


refresh the recollection of the witness a 


MR. SERGT: That is not what he said. 


—— 


‘ - 7H COURT: The question to the *itness is 
8 whether that refreshes his recollection. Since it’s 
9 | not in eviacence, Mxr.Molanphy, he can look at it and tell 
10 | us if he now recalls what he told the investigator. 
"1 | Q Mx. Auletti, Go you now recall telling the 
} 
| | 
12 | investigator -- 
| 
13 - Te <«.95 y - fo Se» PS en : Pe | . S t. 
| is rt was an hour after the men went caown into 
i 
14 | 
the hatch that this man got hurt. ‘ts that what you wane 
} 
A] 
' ' 
15 | to bring out? | 
i 
| 
6 |i ; 
; | oO Yes, Sir. 
| 
17 3 
A I recall that. 
} 
18 || =e 
Q Is that true? 
19 
A It's true, yes. | 
20 ne - Ne ea 
Q Do you know what these men were doing for 
21 i; : : - ; 
that apy-oximate one nour between the time you sent 
wm 
— - ~ 
| them down and the time -- 
es 
i 23 ‘ é : : } 
A They were probably putting wires On, the 
2A | ue . 
i lashing Gear on. } 
aie 
i Q They were doing their work down fisres ' 
\} 
tt 
' 
’ 


10 


li 


21 


25 
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A Richt. I don't stand ovex them. 
Q No, sir. 
Do you give your instructions to your men to 
keep -~ 
A They know what to do. ‘They are experienced 
lashers. I just teil them to go down and lash the hatch 
and «axe care of it. If the mate is not satisfied he goes 
and tells them what else he wants. I am a carpenter forem 
MR. MOLANPHY: Your Honor, I move to strike as 
not responsive. .I haven't e finished my question. 


THE COURT: All right, let's hear the question 


THE COU)..: Just a minute. Do you want the 
question read to you so you can go on? 

MR. MOLANPHY: Could I strike the whole bt .ut., 
and start again? 

TiTE COURT: No, let the reporter read the 
aquestion. I want to see if it was responsive. 

(Question read.) 

MR. MOLANPIN’: That's as far as I got. 

TI: COURT: Let's withdraw that, then, and put 
another question. 

Q Do you instruct your wen, Mr .Auletci, S cep 
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their eyes open for dangerous conditions, potentially 


dangerous conditions? 


know what he means by 


It's a very general term. 


MOLANPHY: I just’ asked 


MR. 


instructions to his men to watch out for tne 
MR. SERGI: What things? rt don 
what that means. 
MR MOLANPIIY: Spaces in the stow 


That's better. 


All right, you can ask him that. 
Q po you give such instructions 
A Will you repeat the question? 


MR. MOLANPHY: Would you repeat 


Mre Reporter. 


-) 


i 


(Question reac 


Auletti, do you instruct the 


Q MY e 


under you to keep their eyes open for spaces 


stow in which they are working and walking? 


A We do teach them safety habits. 
them in the morning to be careful, but. io 
every atch. Nine jobs out of cen are aange 


t1.5. COURTHOUSE 


SOUTHEAN OISTRICT COURT RE? OnNTESS 


FOLEY COYAQR, NTA VOCS, N %.4 


Cofection, your Honor. 


- 
2? 


- 


't know 


| 
| 
| 
to your men? | 
| 
| 
| 


it 


I don't 
potentially Gangerous conditions. 
te is speaking about spaces? 


him did he.give 


please, 


men working 


in the 


— 


10 


11 


lets ULELCI“CLOS 5S eens sl ad 
, 172a < 
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waterfront. 
‘e) You do give your men that much in the way of. 
instruction? ’ 
A No. Iam not a safety man. We have 


safety men on the vessels. They tell them what to do. 
I am only a foreman. 

MR. SERGI: Cbijection. I move to scrixke 
anything with reference to what somebody else might be 
telling these people. 

TIE COURT: Yes, sustained. 

Q Mr. Auletti, I believe you said in 
response to a question by Mr. Sergi *hat if the hashers 
or carpenters come upon spaces they chock them but 


. 


they don't cover them, is that correct? 


A That's correct. 

Q Is it fair to say, then, tir. Auletti, that 
* 
g 


it's customary or not unusual 


to come upon spaces in stow? 
A Yes. Well, you see what happens -- when we 


get steel Like this, we send the lashers down the hatch 


first to lash it. What they don't, we chock together wit 


t 
wooden chocks. ‘*o on a deal like this, the steel is 
50 foot long. . We sand the lashers down first and when 


they are finished we send the carpenters down and they 
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chock out what these f 
wires. You know what 


aboard a sitip, it is 5 


the hatch an our -- li 


wouldn't have compicte 
gentleman probably fel 

&s But my que 
not unusual for inen in 


the stow? 


watercront. You < 


Youcan't even cet i: 


2) 
m 


fae fy, + 
waterTLrronec. 


+, areaeenees 
hu we we WA Sw 

Mr. Auletti. 
Cie WITNESS 
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@llows didn't pull together with 


aan 


reine heat lle te nts telat ime oe 


this lashing is, you have been 

/® wire with a turn buckle. Some 
2 some don't. If thoy was down in 
ka the statemené says, they 

d that job yeth That 
1 through the steci. 
stion to you, sir, is that it's 


your job to come upon spaces in 


q 


i" 
} 


‘ 


volunteer anything, 


ul 
. 
; 
o) 
be 
4 . 
ee 


fe) Do you xeeall, Mr. Auletti, that Mr. King 
thaw 7 meinlte eee 8 eo a . 24 7 , tae > 
kept on working after his accident up until about 2:45 pM: 
A Yes. He worked. We tried to work. He didn’t 
j 
cy Tee ae t.° , 7 - $+ oat ° wy os - % 
go Gown the hatch nao more, probably. 
Q Raading Crom the accident repore one particular 
mntence, "Lasher is lashing structural steel sittang on 
SOUTHERN OISTRICT COURT REFONTENS. U.5, COUR THOUS 
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j 2 top of I-beams." 
3 A Right. 
iJ 4 Q You made the report, Mr. Auletti. Were you 
5 talking about Mr. King sitting on the beam or were 
Cc 6 you talking about the structural steel sitting 
4 
7 on the beam? 
3 A I don't follow you. 
9 Q Is some of the work that Mr. King does, 
10 || does that entail possibly sitting on the surface on which 
ll | he is working? - 
12 | A I don't think any of the workers usually 
13 | sit down. 
14 | 4 | 
| MR. MOLANPHY: I have nothing further from | 
15 | this witness, your Honor. | 
| Lo 
16 Tits COURT: All right, Mr. iHoeckett. it 
7 | bes 
| MR. HOCKETT: Just one or two qucstions. iF 
Mig 
18 | fa pp aaa he ae BY t| 
| CROSS EXAMINATION bi 
| 
ad | BY MR. HOCKETT: 
H 
e H 
2 | @) I believe you testified that it was customary y 
hi 
ai j and usual for lashers to go down and with the lashing ii 
at aig: ; 
i bring toaather spaces in cargo, 1s shat correct? ia 
j 4s Yes. e 
| 
2 |i ; cs : ; be t 
i 2) Would that include steel beams that are 7O f£ept | 
| 4 
1} 


lona by 12 foot? 


SOUTHERN DISTRICT COURT PEPORTERS, U.S. COUARTHOVES 
FOLEY SQUARE, NCW YORK, N.Y. CO 7-£50° 


CAVE TE DR ELIT Loan otes= . oe ow 


en 


ee on ‘ 
1754 
RGpa Auletti-cross \ Yet 159 
oY 
A No. These beams were probably too heavy *o pull 
together. 


Q Would they, then, put chocking in between the 


spaces? 


o 


| A Right. After the lashers was finished we 
| 


send the carpenters Jown to chock it out. 


a usual and customary practice? 


8 Q 


se) 


A Right . It's usual procedure, right. 


10 Q Finding spaces in beams of this sort is a 


11 usual or expected occurrence, is that correct? 
\} 
7 


1 A Well, no. It's all according to who is 
{| = 
i} 
3 Hl 7 a-14 nc eham TF vO is : c na t's ¢ 1 
iH L0G0iNYG wesiaseee@ a y¥ Fe | céc a gang Chie sa 3000 gang 
Sad 
ee | S see ; : 
=o ON they keep tne oeams “oqether. If you get 2&2 gang that we 
i 2 ) 4 2 3 3 2 
1 «OI , P ; Pee , 
7s got today, they leave them like that. The majority of tne 
i} 
16 |! ; = 4 
: | men on the waterfront don't want to work any more. 
aut 
7 | , : a ‘ : 
: \ Q The question i asked you, though, is that when 


lashers and/or carpenters gO down and co work -- 


such as has been described with these 70 foot long 


work 


beams, is it unusual to find the condition that has been 


described in that have been marked 


the various reports 


as exhibits, spaces between the bars? 


} 


9. } 
MR ERGI: I submit that question was 
2A 
answered, your Honor. 


Ts COURT: T will let him 
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2 MR. SERGI: In his last answer. 
A I don't follow you on the question. 
Q Is it unustal to find spaces in beams of 
this sort? 
A As I told you some gangs put them tight and 
some gangs will put them loose. 
Q Is it. unusual to find spaces between the -- 


unusual. 


Q And is this an expected concition? 


© © 
iy 
ya 
fe) 
*. 
at 
. 
wn 
3 
fe) 
cr 


i A It could be possible, yes. 
| 
12 | Q Prior to sending Mr. King ane Mr. Perry down 
13 i into the number 4 hatch, did you inspect the H-hbeams that 
| 
u || : — | 
} were to be lashed? | 
s i iF 
15 | . ‘ 8 Sete 
! A Do you know how big a hatch is? 
16 \) T + et 1+ - a > | ' 
Q L beg your pardon? i 
} j i} 
7 | yr Ge B 
A De you know how large a hatch 1s? mm 
18 |! . ; . ; 
} Q Sir, did you or did you not inspect the {| 
| tH 
19 
| area? i 
H ; 
20 nT . a6 : ' Sache ! 
A No, I didn't inspect the comoLete areca. 4 
HI i 
21 i ; A ; . d f 
i just sent the men down co lash. I 
22 || ee 
Q From the weather deck or main deck, did you ‘ 
ter 
j | ‘ 
23 |} aL a | i hee 
look down into the hatch? 
| | 
' 
% 
2A ; P See | y 
i A That's right. i! 
5 |i 
} Q Now, prior to sending your two men Jown, 
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4 
fo) 
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to 


Gid you see spaces between the beams? 


A I seen the space between the beam after the 


” 


man got hurt. 


ao 


| 
1 | RGpa Auletti-cross 
| Q I am taiking about prior to sending the men 


6 


~l 


| 

down. 
) 
i} A That's what you just said before I sent him 
| 

i} 


© 


™n COURT: Listen to the question. The que: 


| down. How do you want me to answer the guestion? 
10 || 
! 


is Cid you see any spaces before? 
n | 
| THE WITNESS: Woe 
a 


Q After you were advised of this accicent, did 


you again look down in the nunber 4 hatch: 


H PsN You mean after the accident or be Fora the 
= ' 
15 '} P 
f accident? 
16 | Se 
i! . Thet's xrignt, arter tne ecclacnt. 
i 
17 l ‘ - es r ee ee 
1 A We must have secured the Ship  -or Saliing. 
\| E 
o il 
18 | ie Re Oe Ts 
H must have been up and down the naten after that. 
19 | : ' a 
| Q Yes or no, after the accident did you look 
Hi] 
20 || 
1 into number 4 hatch? i 
21 | eee 
- ! ; 
A i don't remember. | 
it 
22 ' 
i Q Did you look fFrom the weather deck down into } 
} i! ; | 
l the hatch? : 
vi \ } 
aft 1 
1} A Y don't remember. | 
it 
a | 
i = . ‘nr , ~s. é ° -« a i 
i\ QO Did you not testify that acter fic aecieent } 
{} | 
| ' 
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was reported to you that you saw the space in the 


beams? 


A I told you that. I told you that. TI said that 


in the question before. There are five, six-inch 


i 


spaces between the beams. 
Q _When you say that where were you? 


A On the top deck. 


9 | Q You were looking down from the top Jeck? 
10 | rN What's right. <xt's about a six-foot span. 
11 | Q This space, it was between =wo beams, is chat] 
H 
12 ? 
“ correct: 
| 
13 | aN Right. 
. . i ‘ 
14 Q I believe you testiricd. -- R211, teil me } I 
| 
Wy i 
15 | again, ‘10w wide was the space? 
' 
| ; 
| ine :' a | M 
16 i A I said five or six inches. Wayne tour 
\ 
+ 3 ‘ 
7 | inches. I didn't go down and measure ic. ‘ 
18 | QO wr. AULletti, was Mis pace between one beam 
| 
f 
19 
| 
“9 A Tt was on the outside on tn cftshore 


and the beam next to it? 
part of the hatch. Now, when I work a ship I work on the 


inshore side of the hatch. That's why I didn't see no 
23 | . ; 
space there when i sent tne men Cown. 
1} : 
2A | mts 4 cow, © Se wT) oe Stes r = he 4 1 > 4 4 
} Oo That wasn't my question. My quescion LE elas 
2 | : . : es i 
space that you saw after the accident fh cC Tate 
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18 


19 


20 


RGpa 
was about 


of 


beams, the 

A 
length. 

8) 

A 

Q 
saw, Phe 
whole Leng 
cnaese ire 
oniy 150 £ 


, : 
about 40 £ 


A 
the space 
0 
are -~- Mr. 
pests on 


these beams 


a six-inch 


Two of t 
Did the 


79 feet o 


It could 


The whol 
aE SE Ye 


Raila 


question 1 


th of the beam. That is 


that we 


COURT: 


———— a a, 


179 a 
Auletti-cross 


space, was this a’space he 


have been talking about? 


he beams, right. 
space 


xr so? 


have possibly run the 


Length. 


e length of the beam, 


some 
AA 
vO’ 


s did you see the he 


what you Delieve, wh 


whole 


two 


run the whole length of the 


Les running the 


TUE WITNESS: You see on these 70-foot beams 

t 7O-foot beams. {t think these natenes are 
oot. Tne beams are 40 foot. Tney are 
oot, these peams. 

You saw the spece running the whole 50-foot 
I. don't know about the whole 50-foo0t. i know 
where the man fell. 

Phat was one section of where cheno two beams 
Auletti, will you let me get. a quest Out. 


a 


ng I 


A Right. 
Q Did this space run forward of where the man 
fell? Did it continue on down? 
A I don't remember. 
MR. HOCKNTT: No further questions. 
Tie COURT: Mr. Testa. 


. 180a { 
1 RGpa Auletti-cross 164 \ 
2 the men fell, right? 


CROSS EXAMINATION 


o.| BY MR. TESTA: 


11 aa ’ a! ae oe 
| Q ur. Auletti, before you came in here 
12 
a | +4 ’ . ' : = 
| today you didn't nave any independent recollection of 
13 |] me , i 
! this accident, did you? 
14 | 
| A T didn't know nothing about this accident 
15 | 
till 9:00 last night when If got home. 


8) 9:09 last nignt. | 


18 re ie 


Q This accident happened in dune of 1965, did 


19 


7 | 
A Half past 8, 9:90. | 
it not? | 


June of 1968 and 9:90 last night you didn’t know 


1 
J 
8 8 


anything about this accident, is that right? 


! 
| A Right. | 
Q T£ XI heard you correctly you said between 


Rr & 


A That's cight. 
Q Did you talk to anybody about Lt in those year 
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RCGpa Anletti-cros ; 
A Mo, siz. 


The first time I seen this gentleman was when 


| {£ walked in the Court today. f don't even know him. 
5 TiIk COURT: Now, when you scy this | 
ra | % aes 
6 gentleman, who are you talking about? 
7 | THE WITNESS: This lawyer here that subpoenae 
| 
8 me I didn't come on my own, I got subpoenaed to come i 


| ‘an 
| | 
9 |) down. | 
| | 
. . a: : Fi 
“ ft. S + = 12 i 
10 1 Tif COURT: You are saying the first time tj 
i 
+ iF 
ll | you saw Mr. Sergi was today? } 
! f 
“lemTTw S © : 1; 
12 || THE WITNESS: Right. | 
i| | i! 
; 
I 6can rae aieae hi 
7 i 213% UUUivas Uray e ri 
i | a 
1 $ ue}; 
14 | Q Refore you looxed at this statement you, | 
| ; 
6 |} had no independent recollection of what happened, : 
{ 
| 
| . 
| isn't that correct? | 
i| 
! ' i 
if A No, I keep a record book of these j 
| ‘ 
| - eg edge Neen ee oes 
a | nccidents. just this one I aon't nave a recore vie 
| : 
aa | Q Y ou keep a record book? 
\} * i 
i} 
2 | ny Yes, I keep a record book. | 
l 
| j ; V: Lt , % it 
21 | Q Did you bring that boox« with you? Hl 
| 
y s — ° a a al 2 & Mh i 
= | \ No, I Dn't have it. Iwish £ had it. the 
| . : 4 i { 
¢ ° _ = . < ‘ . aca? ar ‘. ; 
<i only trouble is that I don't have it of this acei«acane, 
i | 
° } if j , scelLident nor? i% happened on i 
_ \ but if my name is on the acclaent Fepor. ie nny; C | 
' 
wat 
oak my jeb, right? | 
| 
| 
i 
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2 ) Z only asked you whether you had any 


a 


3 indepenéent recollection of this before you saw the 

4 statement. 

5 A No, I just read the statement. Thac’s all 

| 6 I know about it. ; 
7 Q If you hadn't read the statement, you wert 


have remenbered a thing, is that right? 


© 


| A Iwouldn't say that. I know when a wa Gees 
10 hurt. 
nt | Q If you hadn't read the statement would you 
| 


recollection of what aad 


13 


14 


5 | i ac 
i inemory. This happened six years ago. 
(| 
16 {I b ; Ala is Rie } 
it me Cuetec arto. Ff u sar i 
i! | 
ice 
a | A ey aT , | 
these wen in it, didn’t yeu? fs 
} 1 | 
1s | ae: 
és LES « r 
19 || ! 
| Q You didn't sec any space in it before you } 
' ; 
20 | | t 
sent them in? | b? 
21 | ; 4 SERS 
I A * wasn't looking for any spuce. | 
' = j 
22 ; i 
Q All xvight, and there would be nothing 
2 23 | : ; Par one ee | ba 
unusual about a space between these beams, wouid iv: j if 
| } } 
a : beg 
\) A No. Thece are spaces in all hatches. | 
25 i ; 
li 0 Wien the man go Gown there to Lash these »vyeam: ' 
! 
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og 


wo 


A that's right. If they are light enough. 


<a = 


These was heavy beams. They couldn't pull them together 


at i aan 


if the space was there. 


| 
2 they pull them together? Te 
| 


’ i ‘ | ‘ 2 = 
. ° 6 |} put they have to lash them firse, don’t they? 
x } 
} 
“ ; 
é ! A Right. 
| 
, Q Before you can do anything a >3.ut @ space, 
| 
9 | whether you saw it or not, you have to do the lashing 
l 
7 | ee 
10 i} first, wouldn't you? 
iI 
1 It ae 
LL jj A Right. 
H] 
9 ° * * *~ 
ray QO Ana that's what they were down there aoing: 
: 4 A Well, if this guy got cown at 10:39 and he got 
1 
i 
ee sgt at 21:39, they didn't even start to lash. 
a 
i Q iow long would it take them to lash the 
i 
12 | 
. beams 3 » hoteh Like this accordine to your 


ati 
li | 
13 | : al, 

\ ir nours. 


| 
| Q So that they would have to spend four hours 


‘ 
! 
| 
teaching “he heaama hefore thayv a » anvtaina about the | 
LAS Gg <a peams oc.ore Hay COuLa GO any -3yizad anouc I | 
' 
| 
! 
! 


, Pate 
i : 
nf 
a ! spaces whether they were there or not. 
99 i} 
ya A | oer ny 
l A That's right. 
; it | 
Zs | j 
I) Q Eventually after some three or four hours j 
i i 
1% I } 
| of ashi WJ, LL tnexre % ra any spaces there, then t} y | 
; f 
ies 
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2 A Yes. Then we £111 them in with chocks. 
3 Q Then thc «tevedore. wovld put down a dunnage 
f) e ..5 
4 floor over it? 
5 A No. ‘When we went in the hatch to lash it } 
al LSE 
: 6 the stevedore was finished. There was no other cargo 
7 going in the hatch. 
’ 
8 Q No other carco? | } 
| | i 
9 H A No. Decause we woulda’t have iashed it. | 
\\ | 
a | Q Just those beams? | * 
i} 2 
! Se EN ae it ae 
il i! A That’s right. 
| 
2 | ' : : | | 
\ Q They were going to isave th est of the 
2 Lia 
13 || hateh emmty? bk 
H h mpty? | t} 
i 
14 \| “ * ‘ —— oe aie Oe ee ie eae ' i 
l I Well, they had one-half of tne naten Aad 
! i 
5 1 ® P 2 , ; od 
15 ] booms on them. Maybe they put cargo in. Maybe 
' 
i 
6 | f : , ” ' 
e | they threw rub ver tires in aiter the next day. I 
} | 
7 | ie. 
‘ , Po . 
H don't even know how long the ship ran. ' 
i} ; 
18 ij J A ' ' 
>. Cane i/Y / ; , j f 
An | test : iy > fy fore bye aeae t+ ny bt) ‘ ‘ j : } 
on 
oe you understan?? 
ao | ‘ 
| 
C2 WUC 
’ ’ 
23 


sak beds "ferro i] 
fits COURT: That docsn’ + 


to 


13 


14 
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>t 


Tix COURT: All right. 
Q These beams were only about two feet high, 
weren't they: 
A Two feet high. 
How big is this hatch? 
A 40 foot. The opening is 40 foot on the 
top of the hatch and it woul expand maybe 5, 6 foot 


on each end. 


@) How high is the hatch from top to bottom? 
A 12 feet. 
Q Seo if they put the beains on the bottom that 


only take up two feet, wouldn't it? 


A Yes. 

@) There would still be another 10 feet above 
chem? 

A Right. 

Q So you don't mean to say they just put the 


beams in there and left it with 10 fect of empty 


A They could have left it that way on 
account of the weicht. Hatch covers take so rach 


weight and that's all. 


0 vou are not telling me they would leave 
of J ) 
" 
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10 feet of empty space in a hatch and not put cargo 


a ee aes 


in it, are you? 


+ 
cs 


A Sure. We put one car in a hatch and nothing 


5 else sometimes. 


am, 


6 THE COURT: Just a minute. All.we want to 


7 know is what occurred at this time. Do you recall 


ot a ee ee nee a ent een te ee Se Rt am — 


8 that there was any cargo on top of the steel beams? 


| 
| 
Is that the question, Mr. Testa? | | 
| 


10 | Mk. TESTA: Yes. | 
1 | THE WITNESS: There was some booms on top. 
2 | QU COURT: le said thet at least three 
1 ; , i 
13 times, Mr. Testa. Let's proceed. i 
4 | , : ' 
. | Q But it would be customary for the | 
at 
ste sedore to put a dunnage floor between one | 
8 | : Seats ts sai tay Fae 
kind of cargo and another kind of cargo, wouldn't it? 
7 | 
| A This was all steel cargo. ‘They didn’t have 
72 
le ; ‘ 
| much dunnage to talk about. | 
19 +4 , 
Q Isn't it customary to separate cargo by 
' 
“20 | 2 
| dunnage floors? 
9} { 
| A yese | { 
j 
22 | | peg 
i y 
) | Pe 
23 i | i ; 
A Yes. i 
} t 
2A Soe a 8 } ’ | beg | 
Q T£ ~t understand everything that you s id ie } 
; t 


QO And the stevedore does that, do the, . t? 
| 

| before, there is nothing unusual about finding spaces: 
| 

' 
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itS perfectly normal and customary to find spaces in 


et 
. TY 
ee ee 


that type of a cargo stow, is that correct? ; 
A That's right. Sane ae 
MR. TESTA: Thank you. 
REDIRECT EXAMINATION 


} 
BY MR. SERGI: 2 


stevedores, can that cargo be loaded in a manner which 
loes not leave spaces between the beams? 


Q ™T loading the cargo, Mr. Auletti, by the 
MR.. HOCKETT: I am going to object, your 


Yonor. I aen't think this witness 1s qualified to testif: 


to stevedoring operations, loading or unloading. 


le is a lasher carpenter foreman. 
Tis COURT: Overruled. 
MR. HCCMETT: wxcepkion, your Honor. 
| 
Q Did you understand my question? | 
A I told you before in one of my statements | Hi 
that some gangs put the beams tight, they bar them in | r 
" 
and then you gev another gang that won't do nothing, they | 
' 


just lay them there and that’s it. | 
| 
| 


Q Do you know which is the proper way of 
! 
loading and stowing steel? 


A It should be Gght. 
MR. HOCKET?s Objection, your loner. 
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The beams are supposed to be tight together. 

MR. SERGI: I can't hear both, tam acces 
is yelling . one ear and I can't hear -him. 

TH COURT: i think ‘probably the form of 


the question is incorrect, Mr.Sergi. You are asking this 


witness, I assume based on his experience,whether he has 


seen beams spaced together so there is no hole, is that 


t? 
MR. SERGI: Yes adoy question, 
your Honor. 
put proper 
-hese objections. 


Would you answer the question posed by the 


beams tidht ether many 


Q When there are sp: in buams where: your 


men are to work and in your opinion if the spaces are 
too large and too dangerous for your men to work, what, 
if anything, do you do? 
A Well, we do go to stevedor:s 
What do you tell them? 
The men don't want to cd down 
t's dangerous. 


SOUTHERN DISTRICT COURT REPORTERS, ¥.5. COURT HS 
FOLEY SQUARL, NEW YORK NG o.26H9 


\idin ossksinch ite at aa aay 


them ~ 


| 
| 
| 
| 


_ Neie SE : ER 


ee 
_ 


: 489a ; 
: RGpa Auletti-redirect . ~~ / 173 
2 Q What do they do? 


3 A They come and correct the matter. 


— 7 
a a A a ee a Tee nl A Ne i NE A ARI elie 


A They send a gang of men Gown and adjust 


the cargo. 


Q How do they adjust it? 


A They pull it tight the way it's supposed to 


ae 


2 eat Oe ES ERSTE <eemeteNEEEtOSEEE— 


10 Q Do they ever cover it with dunnage boards? 


11 A Sometimes. 


12 
13 


4 Q How do they correct it? : 
| 
: 
| 


Q In this particular case when you leoked down 


| 
| 
14 | 
i 


—" 
~2 


chere, did you? 


' 
] 
! 
| 
is || 1 
} A I wasn't looking for any, to tell you. the } 
19 | 3 ; 
| truth. 
i 
9 } 
20 | AL? Oe) tao) } c -> ; 
Q Wnat were you Looking ror? 
21 ee 2 
a - - ~ 3 - — = Re «7 ‘ o1,. 
A Iwas just Looking at what the workmen had ' 
22 || F 
i to do so I sent then down. When this man got hurt then ti 
23 | | 
Ht I seen the space. 
| 
oy ae 
“A ( a . ¢-2 
i Q If you nad seen spaces in between those } 
1} } 
25 } 
}! 9e@amMS in the area waere they hod to walk, what, i anytaind, } 
} { f 
{} ne i 
\ 
| 
| | 
SQUTHERN DISTINCT COURT REPORTERS, U.S, Count) UTE 
H FOLEY SOVARE, NEW VYOCK, NY, fet 6o% 
Se tiatatey . a a > sivias cit Unt ineaers 
i 
‘ : 


RGpa 
were you to 
Objection, your 
calls for a complete speculation. 
Ti COURT: Yes. Sustained. 


Q Was i Tuty as foreman 


into that hatch and determine whether the 


where your men wer? going to work we 
to work? 


Lhe ead 


MR. TESTA: Chbhjection, 
please, as to what his duty was. 
as to what he die€ do in this particular 
in there and he saw no space and he 


there. I am going to object 


That's 


asking what his duties 
think I nave a right to know that. 
onetime 


ddd ath 


: Ask him wh: is duties are. 
That's. what I just asked. 
Q What are your duties in a situation where 
are going to send your men into work 
a hateh with cargo? 
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~ 
eg CE T 


i) 
v 


A Well, I would like to tell you people, do 


(a) 


you know what it’s like to run 20 men on a ship? 


= 


ead 4 Q Don't tell us that story, just tell us what 


ar 


your duties under these circumstances. are. 


A My duty is to send the men down to secure 


3 


the cargo. If it's too dangerous for them to work I 


@ 


report it to the stevedore. What else can I tell you? 


wt 7 Tear & on fo be os 5 hake} 234A 
9 Q When you looked down into tnis hatch you aia 
10 not lock as to whether there was any space the first ; 
| 
11 time? ; 
9 =. 2 p ‘ “ 
12 | A I wasn't looking for the space. TI only seen 
13 | ; ; 
| the space when the man got hurt. j 
4 | ' 
9 Were you looking into the hatch the first 
15 


time to determine whether it was safe ox not safe for your 
men to work? 
17 - er : = a 

| MR. TESTA: Objection, if your Honor please. 

} 

' 


18 


eet ie la SEA PR eine yt = i 5 eet 
This witness has testified that his duty is to 


| sail what his duties are. I cbject as repetitious and 


21 ; = , : j ; : 
his constant asking him as to what it 18. 
a | 
TiHS COURT: Overruled. 
ef 
! 
J 23 
Q Can you answer the question? 
2A 
A Well, if I sent the men down to lash it 
25 


cr 


was probably safe enough for them to work. What can 


| 
| send the men down to Go the lashing work. We already 


! 

| 
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tell you? 


Q Iecan't hear you. You are dropping your 


eat the question. 


Let's hear the answer, if you 


will, your Honor. 


A Repeat the question. 


R hats 


TUE COURT: Read the question and the answer. 


(Record read.) 
MR. SERGI: Wo more questions. 


ny PIT MNT 


? , 7 >< << < 
fR. MOLANPIT rT nave notnins 


Honor. 


~irGouw hae 


MIAO Teen ; x . t “we 
lik { WOTNLN your Tlonor. 


mit 


Thank 


Tim COURT: 


1 RGpa 


1934 


2 THE COURT: Mr. Molanphy, «how many «i! 


3 do you plan to call? ' 
or” 4 MR. MOLANPH'’: Your Honor, possibly an 


5 THE COURT: < can't hear you. - Boned 


~ 


6 MR. MOLANPIIY: Possibly an expert, your 
Honor. 
| 


‘ 

6 | THE COURT: Mr. Hockett? 
9 | MR. SERGI: What kind of expert? 

| 
"4 MR. MOLANPHY: Captain wheeler. 
il | MR. SERGI: No doctor? 
12 || ste. ead atti ; | 

i MR. MOLANPHY: No. 

| : 

! | 
‘ I] » - a ' ' 
13 MR, HOCKETT: If the Court, please, it's my | 
u | pea ee Nae cs Rie: 

I understanding at this time possibly one fact witness. 

| | 
5 i 
15 1 I don't km . 
we a 
16 |] merece ee ‘ Tah, eee ss 

\ vie COURT: All right, Mr. Testa? 

i 
7 | . 

MR. TESTA: I have one witness, mayhe two, 


your Honor. I am not sure at the moment.. Possibly 


only one, 


THE COURT: We will probably conclude then 

21 | i 

tomorrow. f | 

a'| ee 
| MR. MOLANPHY: your Honor, may I ack the Covrt | 
i ' 

) \ j | t 

i a question? At the time of the first trial I offered 

2A it j 

I the testimony of Captain wheeler on stevedoring practices } 
‘ 7 ? ! 

% Il 
J it was at « time when Just the plaintif? and myveel ene 
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| 
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2 involved . + .@ litigation. At that time Mr. Sergi 
3 objected to Captain wheeler testifying and the Court 


sustained Mr. Sergi's position. Now, frankly, in the 


| 
| . . . 
5 interests of economy, that it costs mcney every time 
6 Captain wheeler comes down and if your Honor intends 
7 to so rule again, I might save a little bit of money by 
8 || ; ; 
leaving him home. | 
\ 
9 g , ‘ ’ ; : } 
MR. SERGI: The shipowner’s action against 
j 


ty 


| 


t 


the impleaded third-party defendant mandates to Mr. Molanp 
= z s 

to bring in Mr. Wheeler, who is an expert on 

19 


stevedc sing, is that correct? 


MR. MOLANPHY: Yes. 


it was just the shipowner and the plaintiff and there 
16 | ‘ : p> p aye 
i} was no need to have an expert to testizy as co chat ‘| 
\} 4 
| | 
| action. }4 
Bee 
18 | : TAT ae Par ea pt j 
| THe COURT: So you have an cojection “Als ad 
19 jf : 
| MR. SERGI: If this third-party is not to go | 4 
| 
20 rer ‘ 
to this jury,and your Honor has not decided that yet as i 
21 | ne ppt ee 
far as one of the third-party defendants anyway, if it's i} 
2 | | 
. not to go to the jury, then I am going te ubject to the \{ 
3 |) 
| | use of this expert witness in plaintiff's case because 


not to be used against the plaintiff. 


Las] 
ur 


t+. 
(Tt 
rsa 


} 
; 
1 MR. HOCKETT: Could I be hearg, your Fonor? } 
} 
! 
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i 
testimony is concerned it’s directly related to = aan g 
| 


practice and we in fact have demanded a jury on the 


third-party claim, so what Mr. Sergi says I think is a 


ou 


] 
RGpa 
I am the stevedore here and as far as Captain Wheeler's 


moot point, in that we are the impleaded third-party 


| 


7 defendant demanding a jury and for whom the 
é | 
8 i testimony of Captain Wheeler concerns, the stevedoring asppe 
9 | THE COURT: I see. So that you would be 
lj } 
10 ! calling Mr.Wheeler to testify as to the stevedore's | 
} 
11 responsibilities here, is that it? 
i 
} 7. 
12 | MR. MOLANPHY: Yes, your Honor, but as I 
i 
} . . ° ¢ 
13 jj tried to offer Captain Wheeler last time on tne 
H 
M4 | purpose of what is the customary method of stowing steel | 
15 | beams in a vessel. 
* i! e “ ; 
16 |! THR COURT: All right. You can cali hi 
il 
- { ‘ 
Mi | that. Wwe just heard Mr. Auletti on the customacy 
| 
18 | method, or at least his experience as to what he 28 
| | 
| seen. 
20 | t WOCYR TT ’ + wikia | 
MR. HOCKETT: It's an issue now, Ju 
21 | MR. SERGI: The issue as between the 
22 |i . ; 
: plaintiff and the defendant here does no% include i 
» 1} 
c. a7 
4 r | whether this cargo was loaded in a customary way “Fr not 
oA | ‘ ‘ P * ‘ 
| This is an action on unseaworthiness only and as tf2 
| | 
Nc - : Ee . 
sha, Court knows it does not matter who mage it, how 2. was 
i! 
1} 
H 
f 
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MR. MOLANPHY: If I do in fact offer the 


=. mot Be ed 5 1 
} 
i 
196a 
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2 made, whether it was customary practice or not. The ig 
3 question is if the opening between these beams into | 
J 4 which the plaintiff stepped was an unreasonably unsafe 
5 condition, then that in and of itself -- 
C 
6 THE COURT: That is between the plaintiff 
7 and the shipowner and no other. 
g i 
MR. SERGI: If you are going to aliow testimo 
’ | from an expert it's going to cloud the issues of the 
10 | plaintiff because he is going to say, “well, that's the i 
il | way you load it." Well, that doesn't matter whether 
12 pee yf 
| that's the way you load it. If that’s the custom ed 
13 choy y te Seog 
practice it’s of no consequence as to the plaintiff's { 
u | | 
\ claim because that's not the question here. The 
5 | 
” question is whether there was a space and whether the 
16 || ; ; . 
1 space rendered the vessel unseavorthy bec>use the L 
7 || 
space made that floor not reasonably safe. i 
| ye | 
MR. MOLANPHY: Your Honor, i think the 1] 
19 . 
Court -- , 
20 ,; , 
THE COURT: There is no disagreement with ii 
‘ 
21 | | eine 
that, Mr. Sergi. As I understand it, you are offering i 
22 
ia the testimony of Mr. Wheeler in your case against } 
j i 
| the stevedores, is that right, Mr. Molanphy? i 
t 
a | | 


10 


11 


16 


17 


18 
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\ 
testimony, your Honor, and I still haven ' tna e up my 
own mind on the subject, I would also at least tender his | 


testimony as an offer of proof again as against Mr. Sergi 


; 
client on this theory, that the Court of Appeals has often 
said that evidence of what is customarily done is some 
evideuice of what ought to be done. 

MR. SERGI: That's my objection. That is as 
to negligence and there is no negligence allegation here. 
We are here reduced solely to the allegation of unsca- 
worthiness and custom and practice does ot interfere 
nor influence the determination of unseavworthiness. AS 
I related before it doesn't matter. 

Tite COURT: As I said five minutes ago, the 
testimony was not receivable as between the plaintiff 
and the vessel owner. I said that I thought it was 
being offered between the vessel owner and the 
stevedore and he simply suggested that he thought it 
ought to be offered with respect to your client and 
the ruling is it will not be received for that purpose. 
But on the question of the stevedore's breach of his 
implied warranty of workman-Like performance -- is that 
it? 

MR. MOLANPHY: Again, it wouid cover both 


but now your Honor has ruled out one. New I understand 
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2 your Honor's ruling and I will be guided by it. 

3 , THE COURT: Is that what ,ou are offering it 
& 4 for? ‘ 

5 aa. MR. MOLANPHY: I may not offer it at all, your 


a 
mn 


Honor, with that understanding. 


7 THE COURT: All right, that may cut out one 
witness, then. 
We will definitely finish tomorrow, so 

- ' 
| everybody get his or her witness here. 
| what.are your two witnesses, Mr. Testa? 
| MR. TESTA: I also have an expert, your 
{ i 
| Honor, to testify. 
| THE CCURT: What “s he gding to testify on? | 
| 
MR. TESTA: With respect to the custom and 
practice in the industry in connection with the loading 
of these beams, and what should customarily be done. [ft 
all depends, if he doesn't use Captain Wheeler I may not 


have to use an expert, so it all depends on what happens 


THE COURT: If he does not use him? 


MR. TEST..: Yes. 


| 

| 

here. 
| THE COURT: What other witness would you 
\ 


| have? 
i 


MR. TESTA: I don't have Dr. Tacliacembe, a: 


' SOUTHERN O'STRICT COURT REPORTERS, U.S, COLUM MOUS: | 


FOLRY SOUAS nfowvycae my rhe 


_ 
ao 


iiiewy 


your Honor well knows. Unless I could get some other 
doctor, there was some other doctor he Saw, I may not 
have anybody else. : 

MF © URGI: I will again consent to the 


introduction of Dr. Tagliagambe's report and stipulate 


that if he were here aid testifying that's what he would 


| 
say. | 
MR. TESTA: That's beside the point now. 
THE COURT: Is the doctor still in the 
hospital? | 
} 
MR. TESTA: No, he is not in the hespital. | 
Ne is out of the hospital. He is convalescing. | 
' 
Tris COURT: ‘You turned down an offer yest rday 
that plaintiff made to take hi. deposition on the ground 
: - ‘ : oe ; 4] 
that if he is weil enough to take the denosition he is we] 
! 
enough to he here? | 
M2. TESTA: That is riqht, your Hono z | 
nay get some other doctor if I can. If I can't I will just} 
have an expert. | 


Tis COURT: Let the record be clear you could 


take his deposition and you turned that down. 


MR. TESTA: Because I don't think he is 


' 
' 
well enough to have a deposition imposed upon him in his | 
own home after a heart attack, your Honor. That | 
{ 
| 
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only reason I turned it down. 


3 
1?) 
~ 
ad 
oO 
= 
ae 
Ee 


all right. 


¢ Well, 


is: 


THE COUR‘ 


morning at 9:30. 


(Adjourned to 9:30 a.m., October 1c, 
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| i 
ae ACKSOY O. KING, 
| | 
3 i} VS. i 
“ie | 68 Civ. 3374 ‘| 
Nae 4 ' DEUTSCHE DAMPFS-CES, 
5 VS 
6 INTERNATIONAL TERMINAL OPERATING Tso eae 
7 and CCURT CARPENTRY & MARINE CONTRACTING CO. 
: October 10, 1974. 
9:30 a.m. 
9 
10 | (Trial resumes.) 
1 . 
| 
ll (In open court, jury present.) : 
® 12 THE COURT: Good morning, ladies and gentleme 
13 All right, the plaintiff may proceed. 
14 MR. SERGI: Your Honor, I ‘wish to rea f 
t 
15 ( (roa the @eposition of the Shird-narty defendant, 
f 
16 | International Terminal Operating Company by Bob Pinto; ‘ 
17 | whose testimony was taken on June 8, 1970,. all couseéd 
18 | being present at that time. | 
19 | THE COURT: That is the testimony of who? 
20 MR. SERGI: Mr. Bob Pinto in the 
21 employ of Internationa’ Yerminal Operating Company. . 
THE COURT: All right. 
Y : u , 
MR. SERGI: Again, your Honor, yesterday 
24 i I asked that witnesses, including expert witnesses, be 
05 | 


excludaged from the courtroom. I think your Honor‘’s 


' 
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RGpa : . "Pinto" 
order still stands? 

THE COORT: Yes. If idaho we any witnesses 
in the courtroom, please go to the witness room. The 
me will Ever you where that is. 

AR. SERGI: Bob Pinto, having first been 
duly sworn before a notary public of the State of New 
York hereby testifies as follows: 

Mr. Solomon Cohen is the attorney of 
record who represents Mr.King, and as you know I am 
trial counsel, so Mr. Cohen was doing the inquiring and- 
asking questions of Mr. Pinto. 

Examination by Mr. Cohen: 

"0 Will you state your name and acdress for 
the record? 
"A Bob Pinto, 69 Woodhall Street, Brooklyn; 2 
york. - | | 
"Q Mr. Pinto, by whom are you euployed now? 
“uy ITO. 3 
"9 What capacity? 


"A I am a hatch foreman. 


"Q On June 18, 1968 whom were you employed by? 
j 


“A ITO. 
"Q What capacity? - 
"A As a hatch boss. 


+ Bes 
nv fe 
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! : RGpa “pinto” . Jara. 1 86 
“ | : "9°. How mpl have you been a hatch boss? 
3 | "h About ten years. 

im | ¥ "9 And previous to that what oa you doing? 
° "A I was a deck man. 


*© How long have you been on the waterfront as 
a longshoreman? 
"A About 28 years. 


"Q Are you a member of.a local? 


1 
"A Yes. 
sy "0 1814? 
12 
“A 1814. 
13 : 
"9 On June 18, 1968, if you remember, were you 
14 ‘ 
employed -- what pier? ” 
15 ; : 
"A Pier 3, Erie Basin. 
16 1A 2 
"Q That is in Brooklyn? 
“W 
"R That is in Brooklyn. 
"OQ Now, on that day do you remember if there 
19 ! 


was-a ship there in that pier by the name of the 
S.S.Trautenfels? 

"A Yes, sir. 

"Q On thai cay were you'working mer that: 
vessel? > | 


"A Yes. 


"Q And were you working in hatch number 4 on 
bs 


; : 
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that day, if you remember? 
- . 


"A That is correct. 
ba? How many mer were you working there with? 
"A My full gang, which consists of 8 holdmen, 


6 dockmen and 4 deckmen and myself. So it would 
be about 18 -- 19 men. 
“@) The 8 holdmen were in the hold of number 4 
hatch, is that correct? 
Wh Yes. 
. "Q Do you remember what you were loading into 


the number 4 hatch on that day? 


"A Steel I-beams. 

"Q Can you tell di what a steel I-beam is, please/? 
"A They use them for construction. 

“6 How long would these steel beams be, if you 


know? 

“A At least 60 feet long. 

"Q And how wide? 

"A Maybe about a foot wide. 

"Q How did you get them into the ‘hatch? 

"A We used two booms and me used one crane that 
is stationary up on deck. | : 

"0 Was that crane. on deck or was it on the 
Lighter alongside the ship? 
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* Aes. It was on the deck of the ship. 
3 ! "9 Does it belong to the strip or was it, put. on 
4 | the ship? * 

; e. 
5 "A It belongs to the ship. 
6 "O Was it a stationary deck like part of a boom? 
7 "A It's on tracks. they can move it from one 
8 end to the othe~ end of the hatch. 
8 | "OQ After you were through using that crane dia 
10 you take it off the vessel? 


li "A No. 


12 “o IT ~emains there? 


13 A, Yes. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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" "9 And that is used for heavy Lifts? > 
» "A Well, for like five ton. They don't use them): 
6 fr anything over five ton. 
" "OQ And these beams were about -- what did a beam 
s weigh, do you have any idea? 
» "A Well, I know they were very heavy in order 
20 ’ ? 
for us to be using these. 

21 p = : 

"2 llow many beams would you pick up at a time 
- | ve e 

with this crane? 

3 Ls 

"A One at a time. m! 
2A : ; ; ae? 

"Q Did this ship also have stationary booms? 
= 7 ; gin! 

“A Yes. 
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2 5 rr) But you didn't use them-at, that time? 
3 "A Yes. 
-) 4 "9 pid youuse them for the beams, too? 
5 ay Yes. 
i) "Q And you also used the crane? 
7 "A That's right. 
8 "OQ Now, where did you load them, into what 
3 level of the hold was it? Was it the upper ‘tween 
10 deck, the lower ‘tween deck or where? 
il "A It was the top deck or shelter deck: 
12 "OQ Upper ‘tween deck? 
13 “A Yes. Shelter deck or upper ‘tween deck. 
M4 "QO When you got them into the upper "tween, deck 
1s do you remember how you stowed them? Did you stow them 


fore and aft or portside-starboard side? 


| cu “A Fore and aft.. That's the ats ales thane would | 
By sit: ar 
19 "OQ How close«to the port side did you get them? 
20 In other words, did you get them to the skin of the ship 
ze on the niet and starboard side?" 

<4 May I, with consent of SER aie Honor, 

= ‘as Aiiein th. jury what portside-starboard side ete of 

” the ship BA 3 

25° 


THE COURT: I thotight we had done that, had we 
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not? 


e 
_ MR.’ SERGI: All right. |: 


| 
"~ _ No, we didn't go all the way inside. | | 
"O How far did you go? { 
"KA Right in the square of the hatch. 
"Q pid any of them extend under the coaming? | 


un We went as far as we could underneath the 
coaming. Maybe they went a foot inside the coaming, to 


the best of my knowledge. 


ee 


a a 


"Q On both sides? | 
t 
"A To the best of my knowledge. 
“¢ Did you put these beams one right next 
to each other? aie is 
"A ty orders were to put them as close to 


each other as possible and that is what I tried rie do. 
"OQ Were these allclose or were there aa 
spaces in betwcen them? 
"A I tried to get them as close as possible. 
"OQ But you don't know if there were any esnen 
between any of them? ay : 
"A As far as spaces I don't ene if there were 
j 
any spaces between because my orders were to get them close 
and that is what I tried to do. 
"oO Did yor: put one beam on top of another? 
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"A 


When we finished with these I-beams we stopped and we wen 
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"pinto" 
No. One alonoside of another. 
Ane nothing on top? 
Not at. that time. 
At which time? 


Not at the time we loaded these 


to work in another hatch. 


put down on the deck of the shelter deck, is that 


right? And 


could? 


Leading the same kind of cargo? 


No. A different cargo. 


Well, I am not interested in that. 


All right. 


In other words, there was only one. beam 


One: beam at a time. 


How many beams? 


You were going to ask me how many beams 


did I put there? 


“Or 


a” a 


correctly, I think I must have put six on each side. I 


Non, 


If I am not mistaken, if © remember: 


think it was 12 beams. 


"9 


Fromportside to starboard side in the square 
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I-beams. 
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of the hatch? 

gs Yes. 

"9 Did you put anything on baie ae these beains 
after that? | 

"A Later on in the day. 

"Q When you put éieke- toanti down onto the 


deck, how did you maneuver them to get them together? 
"A We maneuver them by using the booms of 
the ship and also the crane. | 
"OQ You used both of these to mancuver them to 
get them down into place? 
es Yes. 
"0 Now, you didn't inspect or did you .* 
inspect the beams after they were placed down to see 


how close together these beams were after you placed: 


them? 
"A pid I inspect them? 
"0 Yes. 
"A The only thing I know is I put them Pci 


there and I tried to get them in as close as possible. 


"9 put there could have been spaces between thes 

wg 
beams? ee 
"A Maybe there could have been or maybe there er 
v aly : _ 
MMALRATE have been. ' 
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But you don't know? 
I don't remember. ‘As far as I know I tried 
to get bineie as close.together. If you ask me about 
the space, if you are trying to find out how much space 
there was in between, like two inches or three inches, 
that I don't know. 
“2 you wouldn't know that? 
"A The most it could be -- I mean, how much 
could I leave? The most I could leave would be 
a couple of inches space. 
"oO The most you could have left ae be three . 
or four inches between them?” 


That was objected to an: not answered.s 


"OQ About how much space would you say there 


was between each beam, if you know? 
| “A The most would be three or four 
inches. 

"Q Would most of these beams that were placed 
down, could they have been placed like a triangle, like = - 
some pointing to the left and some pointing to the 
right at the ends? i 
“A We tried to get them all even, ies 
a But you don't know whether son got chew; 
all even, do you? | | 
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"A As far as I remember they were even. 

"Q Would you remember where these spaces were? — 
were they at the end of the beams, at the beginning 4 


of the beams or in the middle of the beams, these 
three and four inch spaces? 
"A Well, these here beams are pretty 
straight. There is not too much of a bevel in them. 
They are pretty straight. I don't think they would 
leave room in the middle or room on the end. If there 
would be any room it would be where they take the chain 
off. In order to take the chain out, tha. would et the on ¥ 


room that we possibly could have left. 


"Q Where were these chains? © 

“A They were hooked up at the end. 

*9 One at one end and one at the other end? 

a About three or four feet from each corner. 
"Q From cach end? 
at | Yes. 
"Q Now, did there come a time when you became ° 


aware or you were informed of an accident that happened , 
there? 
"A Thay particular day, no, sir. 
"Q pid there come a time at any time that you : 
became aware of an accident there? “i 


. ’ 64 3 
SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 

FOLEY SQUARE, nee YORK, N.Y. CO 74580 
mae ant 14 " wr Be : 


mika ' 
1 RGpa “Pinto” 195 | | 
1 "A Yes. When someone came down to the pier lookjin! 
| 
3 i for me. } 


"Q When was that, sir? 
A That must have been maybe a couple of weeks 
after the accident. f{ am not sure now. 


"Od But at the time of the accident you were 


A ee elt ew 


"A No, sir. 


the ship, I assume, had already left port? 
"A What's right, sir. 


8 not aware of the accident? 


| 

| 

| 

t 

| 

| 

"9 And when you were informed about an accident, 
| 


! 
13 "OQ Now, when they were loading these beams | 
14 where were you? * | 
> ' 
15 "A Right on deck and then part of the time 
16 I was down in the hold with the men. | ‘ 
ad "Q Part of the time you were up on the main | 
18 deck and part of the time you were down in the hold? ' 
19 "A In the upper ‘tween deck. | 
20 "Q What time did you go to work that morning, | 
2 Mr. Pinto? | 
™ "A 8:00 a.m. | 
23 ! 
: "Oo What time did you knock off? Did you 
24 a , 
knock off for a blow any time? 
sy . . eke oe 
| "A We knocked off for lunch at 12:00. 
. | tf 
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"6 {In between time did you knock off for a-blow, 


coffee or anything like that? 


"A Maybe at 9:39 we knocked off for a coffee | 
break | 
reak. 
ak Ge. 
“Qo ° At about 11:30 that day do you know where 
you were? 
"A tf don't know if I was back in that hatch . 
any more or if we were shifted out of that hatch. 
me) Do you know what time you were through with 
the beams? 
"A I think it must have been a little after 
11:00. 
"Q Mr. Pinto, when you were through , loading the 


beams did you go @own after they were Losted to inspect 
then to see if they were put down proper 


"A I didn't inspect them because as I loaded 


them I was trying to put them in — properly. 


"9 Mr. Pinto, I have a warm spot in my heart. for 


all longshoremen and marine Serpentakes Did you. go" 
down after they were loaded to see if they were toaded! 
properly, just yes or no. : ee 

“, - At the time we finished the beam 1 vas down’ 
the hold and then we were told to ae: I went up and®: 
I sso Se down there any more. te 
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hold, is that right? 


accident. 


don't 2ally remember. 


been close. to cwo feet high. 


2144 


"Q After they were loaded you didn't go down ther 


any more? 


a 


"A I didn't go down to inspect them. $ 
aS All right, good enough. That is an answer. 


Now, this accident occurred after you left th j 
"A It must have because I don't remember the 


"Q It happened at 11:30 and you were gone by 
11:30, is that right? | | 
“A Yes. 
: "Q After you left did you cover the hatch? 
"A No, sir. is ox 
"Q You left the hatch open? 
"A Yes. | 


"QO. I suppose at the time of the accident in 


June at 11:30, was it a nice day or don't you remember? 


"A I think it was a nice day but I really -- I. | 
"OQ How high were these beams? --.: 

"A ‘The height of the beams? It must have 

-"Q 4nd how wide? | 


oh eK “gz woule say about 12 inches. — 


t 
i 
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“ Tz:0 feet high and one foot wide? 
MAS > TSSia 
"OQ Did you have Lips on top of them? 


"A No. They were all flat. 

ad And this one foot eae flat, Lights. 2 .In 
other words, you could step on it with your foot? 

"A Yes, sir. 

id 8 And you placed these beams, if I remember ; 
correctly, on the deck of the. number 4 hold, the upper 
‘tween deck of the number 4 hold, right? Did you place 
them right on the deck or did you place ere a other | 
cargo? 


“A They were right on the deck. . We just placed 


- dunnage underneath. 


"Q Who placed the dunnage there? 


"A , My men. 
"Q | What was underneath the dannage?. 
"A Hatch covers. 
"9 What was underneath the sealiiebs covers? 
"A Cargo down below. 
"Q Were these wooden hatch covers? 

I 


"A Fase 
"Q ° When you placed the dunnage there did you 


put them together or did you leave spaces between them? 
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"A We spaced them. 


"© How far apart were they spaced, approximately? 


"A About six feet apart. 


"OQ And this put you on the hatch covers? 


P "A Yes. 
"9 Who put the hatch covers down? 
"A We had covered the hatch. I am pretty sure 


we covered the hatch up. 


"9 When you put the hatch covers down, were they 


placed together or were they also separated? 


"A They were together. 

"9d And they were wooden hatch covers? 

"A Yes. r : hae: “y 

"Q What kind of cargo did you have underneath 
these hatch covers if you remember? 

"A I don't remember. We could have i it 
acta have been general cargo. It could have been 
anything. 

"9 These steel beams were on top of dunnage : 


boards which were spaced about six feet apart, is that 


correct? 


‘ 


cA About that, ’ Shate ge 


"Q Did you have occasion to walk on these steel 


beams at any time? 


a i 
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od Yes, sir. 


"Q And as you walked’on these steel beams did 
you have occasion to notice the spacing between these 


beams or didn't you notice it? 


"A I wasn't taking notice of that. 
"0 Now, what is structural steel? 
"A It's steel that they use when they 


buildings up. 


"Q Is that what you call steel beams? 
"A I don't know if they call it that. 


usually call them steel girders and they were I-beams. 


"9 


"A I didn't put anything on them. 
"Q When you left at 11:00 -- 


"A There was nothing there. 


eA7a 
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put the 


We 


There was nothing on top of these I-beams? 


"Q -- did you see any lashers go down to lash 


these steel beams? 


"A I don't recall seeing the Senhece becouse the 
were -- they weren't there when we were in the hatch. 
They couldn't be doing any work if we were still working « 

ary. Did you see any seaman or members 


“A No. I didn't see anyone at that time. Tf 


don't remember that. 


"Q Did you see them there in the morning? 


Lr 
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Down the hatch I have no idea. There is a 

y. I am not sure. 

Who gave you the Pee eae to. stow these 
beams? 

My head foreman. 

What is his name? 

He is deceased now. He passed on. 

What was his name? 

Anthony LaFreto. 

Do you know if he came down at any time to 
observe mannerisms in which these beams were being 
s towed? : 

“A No. He stood on deck. 

"Q The only one down there was you, then? 

"A That is right. 

"9 Now, during the period sa time that lca 
were there you say there were no seamen or members of 
the crew or officers of the tii ahi came down to 
look at these steel beams with regard to how they were 


é 


stowed? .. 


PPOe iz 


"A Officers of the ship may have looked at them 
z ota ae ie j ae 
from the deck, but I don't remember any being down below. 


"MR. SERGI: At this time I have. no further . 
questions." .. ee eh Lae SG a Rie ray Reery eae F 
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And there were no further guestions. 

My next witness, your Honor, is Dr. Smith. 
DAVID SMITH, called as a 

witness by the plaintiff, having 


first been duly sworn, testified as follows: 


DIRECT EXAMINATION 

Y MR. SERGI: 

Q Dr. Smith, are you duly licensed to practice 
medicine in the State of New York? 

A Yes, sir. 

Q Give this Court and jury the benefit of your 
srotena tonal education after leaving medical school. 

A I interned at Bellvue Hospital where.I was 
house surgeon on the fourth medical division -- fourth 
surgical division and I then became connected with the 
surgical staffs of the Fifth Avenue Hospital and the 
Sydenham Hospital and the Harlem Hospital. 

7 I have been at Harlem Hospital now for the 
past 45 years and I am consulting surgeon there. r 


have also been connected with othe hospitals, smaller | 


hospitals in the city. 


Q Do you have any field of specialization,” as 


+. % . 2 


doctor? 


Pi 


A I specialize in general and traumatic surgery 
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i) 


' 
Tama fellow of the American College of Surgeons and \ 
, ' 
1 
' 


a diplomate of the American Board of Surgery and [ am 


™~ a “a % 
J 4 rated as a specialist in general and traumatic surgery a 
5 New York State. 
. Q Doctor, did you serve a term in the employment 
. of the State of New York and in what capacity did you, 
8 ’ P 
if you did? 
9 : 
A Well, many years ago I was the medical 
10 . " . rey 
examiner for a time. I also was in charge of the 
- medical and nursing division of the Department of 
12 | x 
Welfare and I was in the Police Department as a police 
13 
surgeon for 25 years. I retired in 1962 as the 
14 ; on 
chief surgeon. sa mela a 
15 ‘ , at a : 
Q Doctor, will you explain to the jury what is 
16 : 
: traumatic surgery? 
7 { . . : 7 
A Traumatic surgery 1s surgery which is 
18 
necessitated by some type of an injury due to an accident: 
19 : 
or some sort of force or violence. 
20 ; 
Q You say you were a fellow of the American : 
21 : 
, Academy of Surgeons? 
22 j + 
A The American College of Surgeons. 
aa 3 i ' 
Q Will you tell us what ‘that means, doctor. 
A That means that I have specialized in surgery; 
25. ange ; 


eh, ‘ 
; oe. 6us8 


that I have surgical appointments in hospitals: I have 
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written 


and practical tests and 


i 


-have been certified to be 


Q 


surgery 


have written papers on surgical 
examina 
and oral, 


Q 


one Jackson King? 


Y 


Q When was t 


Mr. Jackson King? 


examination to obtain a hist 
in order for 


conclusion? 


accident? 


surqieal papers and I have 


A October 21, 1958. 


18] Doctor, 


204 


} 
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have passed them and then IL 
a fellow, a competent surgeon. 


Will you explain what being a diplomate means. 


The same idea. Your appointments are in 
you devoted your practice to surgery; you 
subjects and you take 


tions given by older surgeons, written, practical 


and you have passed them. 
Thank you. 


poctor, did you have occasion to examine 


yes, sir. . 


he first time that you examined 


is it important during your. 


ory of the alleged accident - 


e to a medical 


you to properly examine and com 


A Yes ~ 
ie J ear y 
Q pid Mr. King give you a history of his Me a 


i ot ems os 
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Q Would you explain to this jury the history tha 
was given to you. 
MR. TESTA: If your Honor please, 
is’ not a treating physician and I am going to object 
he history. 
MR. SERGI: I withdraw the question. 

Q Doctor, is it necessary for you as an examinin 
physician to have as much medical history available 
to you as possible so that you may properly examine and 
come to a medical conclusion? 

A yes. 

Q Did you have any medical history available to 
you from the treating physician? 

A Yes. 

Q What was the medical information you had at : 
that particular examination and from whom did eon airs 
the medical history? 

A Mr. Jackson told me -- Mr. King, ain told 
me he had injured his left knee on June 18, 1968 when he 
stiecad -- , 

MR. TESTA: If your Honor please, this 
same objection I made before. 


Q Don't tell us about the history -- 


Tike COURT: Just a minute. 
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| , MR. SERGI: I‘m sorry. 


3 | TIE COURT: The question to you is 


whether you have a history taken by the treating 
| 
physician, given to the treating physician by the 
6 | defendant. 
MR. SERGI: No, your Honor, my question is 
eather the doctor, and I direct my question to 


solely wh 


10 treatment, not anything to do with the happening of 


ul the accident and I think you said yes. 


oa TUE WITNESS: Yes. 

13 Q Now, will you tell vs who was the doctor from 
4 ‘ ‘ ; Pi 

: which you obtained any medical history. , £"" 


A Dr. Tagliagambe. 


ee 
pene 


Q Thank you. 


as 


1 ; ; 
? : Now, what was the medical history from i 
” Dr. Tagliagambe which you became aware of at that I 


a examination? 
26 A The medical history I obtained from the 
21 ae eee o SAP 
doctor was mainly in the form of his diagnosis. 
22 : * . > 
Q Whatwas the diagnosis of [r. Mario 
f= 
23 
Tagliagambe which you had in use during that first 
. examination on October 21, 1968? 
25 


A He diaqnosed that Mr. King had a contusion 
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2 and a sprain and an abrasion of the left knee and an 


internal derangement of the knee. 


7 4 ° I think we all know what a contusion means . 
5 Will you describe and define, please, the medical 
6 definition of a sprain involving the left knee. 
7 A A sprain to the knee means that the ligaments 
8 about tue knee were injurec. They were either stretched 


or torn. 


Q what does internal derangement of thekmee 


mean? 


12 A That means that within the knee joint there 


8 was something wrong. It means that the exact diagnosis 


isn't known, but it's known that there is something 


abnormal going on within the knee joint. 


Q Did Dr. Tagliagambe take any x-rays? 


yes, he did. 


A 


What did the x-rays show? 


He said they were negative. 


Q For the type of injury that we are talking Seg 
Pp 


about, contusion, = cain, abrasion of the left knee,: 


internal derangement of the right knee, would x-rays 
j 


indicate what these injuries aren : ss 


A No. The x-rays would be non-revealing. 
What are x-rays used for? . 


ear t 
yd 
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A x-rays only show radio-opaque material. 


to 


That is structures which do not allow the x-rays to 


pass through, such as bone, but we are talking about -~_ 


-_= 


when we talk about sprains and contusions we are talking 


ur 


about soft tissues and x-rays do not delineate soft 


tissues. 


Q And that includes the ligaments: they are not 


© 


revealed in an x-ray? 
10 h phat's right. 
il Q pid Mr. King make any complaints to you 


12 at that time? 


A’ yes, he did. 


Q And were complaints essential to your exam- 


ination, doctor? 
A Yes. 
Q what complaints did Mr. 


King make to you: 


at that time? 


A He said that the “nec -- the left knee was 


weak and felt numb and was painful. 


Q Would you describe your examination. 


I examined the left knee and I made 
j 


of that knee with the right one. The_ 


A 


comparisons 


‘left knee showed a discoloration at the inner side which 


was about the size of a quarter. It was 2 brown || 
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discoloration, 


another brow 


knee was 


was slight 


able to st 
the knee, bending the k 
slight restriction of movement 
move the knee from side to 


amount of movement. 


Q 


measurement of the left 


rid 


A 


there was something wrong with t 


Q 


Has that to do with swelling? 


A 


Q 


A 


At the outer side ot 


The measurement 


when I testedthe knee for move 


raighten out the Knee norm 


more than is normal. 


poctor, what was the signi 


It indicated an abnormal 


This is a larger knee tha 


Yes. 


" what brings about the s 


Well, any number of co 
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the knee there +t 


showed that the left 
slightly larger than the right an 


ly smaller than the right. 


nee backwards there was a very 
and when I attempted to 
side there wes an abnormal 


It moved from side to side much 


ht knee when you measured it? 


he knee. 


¢ 
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Ps 


; s 
a swelling. A blow, a tumor, a sprain, and arthritis; | 


any condition. 


4 Q with this man's history and the medical history 


that you obtained so far, could you relate what the 


swelling of the left knee was caused by? 


ao 


7 A Yes. Taken in relation -- 
8 MR. TESTA: If your Honor please, now there 
9 has been no testimony with respect to any history and 
10 the Aabhnets being asked to relate a history that he found 
it with a history that has not been related. 
12 MR. SERGI: He doesn't listen to my’ : 

A ; 13 questions. I said the history of the medical treatment 
i“ and diagnosis given to this doctor by Dr. Tagliagembe. 
15 That's all I asked. I am not asking about any history 

° 16 


of accident. 


v sg THE COURT: All right. ween =" , 7: 


a Q poctor, please keep that in mind. 

. MR. TESTA: I am objecting to this, your 3 4 
2 Honor, so would your Honor give me a ruling on thats: i 

aa | T°; COURT: qihat is the objection? Ras 


Mk, <SSTA: I am objecting to this doctor 


S&S B&B 


f ‘ P : J 5 
‘| rstifying thet whatever he found was related to some<" ©" 
AIA ol 


thing based upon a history which he hasn*t testified to, + 


Rg & 


other than what he found in Dr. Tag liagambe 's reports; acs 
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phat's the nature of my objection. 

TUE COURT: Let me irar the question, 
Mr. Reporter. : 7 

(Question read.) 

MR. TESTA: ‘That is exactly the point. The 
question says with this man's history and with the 
medical history. 

THE COURT: Change it.» 

MR. SERGI: I withdraw the quest‘on. 

Q Doctor, having obtained from Dr. Tag liagambe ‘s 
diagnosis that there was contusion and sprain and abrasion 
of the left knee and internal derangement of the right ‘eae: 
could you then a@etermine the reason for the swelling, of. 
the left knee when you examined him on October 21, 1968? 

A T felt that the swelling of the knee was due » 
to the contention and the sprain. — | a : : 

Q ea what accounts for the fact that the left’ 
calf, which is the injured member, was smaller than the » 
right calf? a 


' 


Af attributed that to the fact that he was. | 


not using the leg and knee normally... 


ec That would be atrophy? 


‘A’. Tht would be a mild degree ne atrophy. 


% 


2 JS You state in your - opinion there was abnormal 


aateral mobility indicating Snestiad of the’ medial anda 
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collateral ligament. Would you describe what that is, 


doctor. 


MR. TESTA: If your Honor please, I don't 
recall the doctor saying that. f think Mr. Sergi is 


testifying now. I don't recall the doctor saying anything 


about a rupture of the medial -- 
MR. SERGI: I withdraw the question. 

fa) What else did you find, doctor? 

A In addition to the abnormal side’ to side 
movement which I spoke of before there was also acrepitus. 
when you moved the knee; that is a grating scneution oneas 
I held my hand over the kneecap and moved the knee. 

Q The abnormal caceea’ mobility which you, 
found, what would that be indicative an doctor? 

A That means that the knee was anatase and the 
instability is due to the fact that the. Ligaments that. 
saving’ the knee were injured. They were either lax or 
stretched or torn. 

Q Would you explain to this Sat what ligaments: } 
you are talking about and where they are located. | BS 

A These ligaments aia seca at the inside of 


. i. 
the knee and the outside of the knec. By outside I mean 


. 
;- 


the lateral aspect, the external aspect. “3 


Q What function or purposes do they serve? ae ‘3 


: : ad Soe ar ete he jiak hee 
: * ee + Ae Dh bs 
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2 A Yhese support the “nee joint. They keep it 
3 taut. and “mney aid in the movement of the knee and they 
¥ 4 . stabilize the knee so ‘nat the knee doesn * gobble and 

5 isn't weak. When there is abnormal side to side mobility 
6. of the knee, that means that these ligaments are faulty, 
7 there is something wrong with them. They are either torn 
8 or they are stretched. Those are the two conditions that 
9 bring about this abnormal mobility.of the knee. 

10° Q Could you tell what anes for the crepitus 
ll that you say you found in that knee? 
12 | A The crepitus is due to a roughening of the 
13 underside of the kneecap as it moves over the lower end of 
4 the thigh bone. : z : 
15 Q pid you then make a determination ail te the 

- 16 extension and flexion of the knee at that. time?’ 

My. A yes, I did. 
18 Q What did you find? 
19 } A lie was able to extend the knee or straighten’ 

_ it out normally, but there was a.mild restriction of his 
21 ||. ability to bend the knee. 
2 . Q Did you x-ray Mr. King's knee at that time? 
2 A yes, I did.: iene Ped oi eae He ie oe 
” Q what, if anything, did roe find in the 
5 x-rays that you took? z ; : : 


a ee 
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’ *. 
A Tae 


underside of che kneecap was roug; 2nd 


that was wnat produced the crepitus, 


a 


Q Did you come to a diagnosis or a conclasic. 
doctor? 

A Yes. 

Q What was that? 

A The diagnosis was that iix. King had had a 


contusion, and an abrasion and .a sprain. of the left knee; 
that the ligaments at the inner side of the knee were torn, 
had been torn and that he had a condition of the kneecap 
which we call chrondromalacia. — 

Q Doctor, speaking of the tear of the medial. 
collateral ligament, are these ligaments self-repairing? 

A To some extent they can be. If it's a mild: ° 
tear and the knee is immobilized, that is if it’s not used, 
if it's put in a splint or a cast it can be self-repairing, 


but i. it's a severe tear then you cannot -- it does not 


repair itself. 


Q Will you explain to this Court and. jury what 


you mean when you say chrondromalacia of the patella? | 


A 


refexs to cartilage and the 


rtilage. 


underside of thekneerap was 
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It was roughened. The circulation to the underside had been 
interfered with se that now changes were taking place 

in the underside of the kneecap. AS I say, that's called 

a chrondrom.lacia. 

Q As a result of your examination, doctor, did 
you come to a conclusion as to whether the condition of 
that knee was 4 permanent one? 

A yes. I felt that with the laxity of the knee | 
and the ~hrondromalacia, that there would be permanent 
damage - 

Q When did you see Nr. King again, Dr. smith? 4 

A I next saw Mr. King on November 6, 1969: 

Q At that time did he give you any complaints? 

A yes. He stated that he haa trempted to work, 
but he had to stop because of pain in the knee and that the 
knee was weak and when he walked it would sacameae os 

Q poctor, the abresion and spra_n of the left *; 
knee and the tear of the medial collateral ligaments as you 


found them on your examination of october 21, 1968, sn your 


opinion with -easonable medical certainty, is thet of a> 


painful nature? 
A Was that what? 


Q- Was that painful? 
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Are there degrees of pain? 
Yes. |. 
Would you give us a degree Of the pain that you 
believe Mr. King was suffering on your first ivcalatinat ba 
un October 21, 1968? 
A Iwould say it was moderate. 
Q Now, when he came to your office on November 6, 
1969 he indicated to you he was.still under the care of 
Dr. Tagliagambe; is that correct? 
A 
Q Now, in his complaints at that time, will you: 
continue telling us what he related to you. 
A I missed that. I didn't get that. 
Q He gave you certain complaints at that time. 
A : Yes. hig 
Q You stated that he had attempted working and 
had to stop. | 
A Yes. | 


Q What else did he tell you? 


A He told me that he had trouble going 


any trouble when he was walking? ‘ 
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2 | A Yes. I said that, that he told me that 
3 || his knee would collapse when he walked. 
rm, - 
a 4 Q @ During your examination on November 6, _969 
Y 
5° did you then test or examine for extension an.. 
6 flexion? 
7 | A Yes. 
8 Q What were the results of your examinati on? 
. A I found that the motions of the left knee were 
10 now worse than they had been previously, at my previous 
it examination. Whereas extension was full or normal at 
12 the first examination, now there was a restriction of 
iB his ability to straighten out thelnee and put it flac on- 
_ the examining table and I estimated that decrease at. 
15 about 10 percent. 
16 ae Selets Se ‘ ; ; 
r re) Did you élicit any pain during your examination? 
4 A Yes. The examination was uncomfortable for 
¥ him. 
19 Then in flexion, whereas before I had’ 
vat diagnosed a 5 percent limitation, now I estimated the 
21 nme : : 
| timitation of flexion at 15 to 20 percent. 
2 : Fa : « 
Os Q vid you re-x-ray him? iG 
read 23 : sd 
A Yes. - p ee : O48 robe tT : 4 to 
Q What did you find? -: ST Sey leet a 
5 5 Pie . “ee 
A Again, the under-sur face of the kneecap was 
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rough and irregular. 

Q What was your conclusion at chat time? 

A That he had a chrondromalacia of the patella 
and that he had the tearing of the collateral Ligaments of 
the knee joint and that there was something wrong within 
the knee joint and that I felt that the knee joint 


should be opened and explored. 


Q You mean surgery? 

A Yes. 

Q Do you know whether that surgery was performed? 
A Yes, it was. 3 


Q I handyou Plaintiff's Exhibit 1, doctor, which 
is the hospital record. I understand that he was * : 
admitted to Columbus Hospital and of course I am talking 
about Mr. King, on February 11, 1970. Now, at that 
time did Dr. Tagliagambe perform jricoienion th “, chests 
left knee? 


A Yes. 


Q Is the operation chart in the hospital fae: 
A Vas, it ta. 
Q Doctor, have you yourself performed this type. 
of surgery? 
A Yes, sir. 
low many times would you approximate, roughly? 
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A Well, I can't tell you exactly, but for many 
years from tine to time TI have opened a knee joint anc 
operated on it; I did what I had to do. — 4 

Q When Dr. Tagliagambe opened the knee joint 
and he got down to tae bony area -— that's what he did, 
is that correct? 

A Yes. 

a) Will you tell us what he found. 

A Ye found that the internal semi-lunar cartilage 

torn and dislocated. 


Q What is that? What 1s the internal cartilage 


are talking about 


A Between the shin bone and the thigh bone jn 


the knee joint there are two cartilages. They are called 
semi-lunar cartilages because they are arenes like a half-mo n 
‘and they are about 3/8 of an inch wide and mee outer ‘aac 
is an eighth of an inch thick, the inner side is about a- 
sixteenth or thirty-secondtha an inch thick -- in other 
words, they are beveled, they slope, and the thigh bone 
sits on these cartilages which in turn sae on the top of 
the shin bone and that makes the knee joint. ‘There is one_ 
of these cartilages at the inner side of the joint and snothe 
one of these cartilages at the outer side of the joint. 

Q What is the fiinction, doctor? 
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2 A "he one on the inner side is called the 

3 || medial cartilage. ‘The function is to insure the proper 
9 4 | funevion of the joint, the proper pankstageia of the joint 

5 | to absorb shock when you are walking, to prevent wear and 

6 || 


tear on the surfaces of the joint. That would be the 


4 


functions of it. 
8 | Q when the doctor found the tear of the 


internal semi-lunar cartilage, what, if anything, did he 


_ 
Oo 


do? 
1. A Removed it. 
5 2) He removed -- 
” A He removed the entire cartilage.’ 
14 as ST Ais alee ayy 
Q Now that the cartilage is removed. was anything 


used in replacing the now removed cartilage? 


16 
A No. 
17 ‘ ‘ 
Q So that at the present time Mr. King has a 
1 ; ? 
? left knee that no longer contezins a semi-lunar 
. cartilage? 
20 , 
A That's right. 4 
: 21 ge % ves 5 i 
—Q Then I assume Dr. Tagliagambe closed up the 
92 2 | ” 
A leg, is that correct? 
3 i. 
A He did what? 
\ Q What did he do after he removed the cartilage? 
25 epi ecrl yao , 
oy A You sew up the capsule.’ $a ee ria 


" i v ‘ ? 
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Washed the joint out Sith salt solution and 
he closed the immediate layer of the joint called the 
synovial membrane by sutures and then he sutured or 
sewed the capsule of the joint and then he sewed the skin. 
Q I assume all this was done under general 
anesthesia? 
A No. It was under spinal anesthesia. 
Q So that Mr. King was aware of the operation at , 
the time it was being per formed? 
A Yes. 
Q Doctor, post-operative care in the hospi tal, 
is there a reco.d of any medication that was administered 
to Mr. King during the remainder of his stay? 
A Yes. After the operation he was given 
Demerol. 50 milograms. 
ra) What is that for, doctor? 
A Demerol is a narcotic used to relieve pain. 
That was given every four hours if necessary. 
Q How many times did they administer it, do you 


I think it was given three times. 
i : 
Q So that three times Mr. King following this 


operation was administered 50 miligrams of Csaxet for 


pain? 


: ‘ 7 Pit ee ' 
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Yes, sir. 


raged from the hospital was 


3 | Q when he was discha 
= 4 he using any devices such as crutches or canes? 
5 | A tT can't tell you. I don't know. 
6 | Q poctor, did you have occasion to see Mx. King 
7 | again after that operation? 
® A Ycs. 
° ° wher was that? 
™ A june 5, 1970. 
i Q pid he indicate to you that he was still 
" under the care of Dr. Tag liagambe? 
t 
: = A yes. 
” Q what if any r7ins dia Mr. King relate to. you 
% at that examination? 
- A He told me that he had pain in the leit knee 
= and in the left le je 
* Q Anything else? 
» A He told me that he had di“ficulty going up 
= and down steps and that he had aifficulty in putting 
™ pressure on that left lower extremity because of the pain’ 
» .. a) > in the knee. ‘ wt ete . | 
Yk - ; : Bree 
Q so that his complaints following the 
te operation were very much the same as they were before the 
v5) 


operation? 
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that unusual, doctor? 


~~ 
H 


A No. It depends on the patient. Sometimes 


they are relieved and sometimes they are not. 


6 fe) In this case he w.s not? 


8 Q pia you conduct an examination at that time? 


| 
7 A That's right. | 


A A A 


10 Q Tell us what you found? | 
ll A He had a two-inch scar at the inner side . 
q f 

2 of the left knee and the moasurements indicated that the 

! 

13 left thigh was smaller than the right and the left calf 

i was very much smaller than the right and both knees were } 


15 the same measurement. . 
16 ? . A . {| 
Q. What is the difference in the measurements of 
“17 


the calf and the thigh? 


es A Well, due to the operation with a consequent \ 
ad lack of use of the extremity and with the pain and 

2 discomtort that he had after the operation there was 

= increased taste of use of the left leg, left lower 


~ 


extremity so that the atropny of the muscle was more 4 


marked. 


Q Did you examine t’.c mobility of theknee 


Q 
gy. 8 B 


at that time also? 
i pe es 
vt " ' 
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What did you find? 


| 
4 || 3 , as , 
aA Extension. -- the findings were practically the 
ee same as at the time of the examination before the operation 


ul 


for) 


and that is his ability to straighten out the knee was 


less by about 10 percent and his ability to flex the knee 


was less by about 15 to 20 percent. 
Q pid you again x-ray the left knee? 
A Yes. 


Q What did you find? 


12 
A The same chrondromalacia of the patella 
13 ; 
of course, the fact that the cartilage had been removed 
14 
from the inner side of the knee joint indicated -- the fact 
15 


that it had been removed meant that that portion of the 


16 | 
| knee joint was now narrower than it had been before. 
17 : 


Q pid you find any free calcified bodies 
eB pate . a 
in the knee?. 
A My x-ray showed a small calcific body ~*~ 
20 eae 
in the knee joint. 
21 ; és 
re] What did that mean? 
. on 
Os A ~ attributed that to either some calcification, 
. attempt on the part of nature to regenerate some of the 2... 
aA ‘ , ; : PS ' cate 
‘ tissues that had been removed or ir. removing the cartilage * 


pone had been chipped. , e aa coe : = if 


t 
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Q Did you come to a conclusion at that time, 
doctor, after that: examination? 

A Yes. 

Q What was your conclusion? 

A That there was a permanent disability of the 
left knee and that in my opinion he could not per form 
any work that required climbing or standing for any length 
of time, jumping or anything like that. 

Q Were you aware of the kind of work that Mr. King 
had been doing? | 

A Ithink he was a carpenter, a marine carpenter. 

Q Were you familiar with the type of activity 
a marine carpenter engages in? S : | 

A Well, I suppose he would be eatin carpentry 
"work and he would be standing, he would-'t be sitting, he... 
would be traveling around the ship to take care of any 
carpentry that had to be attended to. | 


Q Were you also aware -- 


A And probably alsc work in the shop aboard the: - 


- vessel. 
ra) Were you also aware that he had to climb up . 


S 
and down vertical ladders? 


A In getting about the ship I would assume that 
he would have to do that. 
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In your opinion at that time when you examined 


him on June 5, 1970, you considered that he could not do 
that kind of work? | . 

x That's they way I felt, yes, sir. 

Was that the last time that you saw Mr. smith? 
Mr. King. 

I beg your pardon. 

Was that thelast time you. saw Mr. King? 

A Yes. 

Q Doctor, other than the complaints of the left 
knee did you observe the general health of Mr. King during. 
all those examinations? 

A In a general way I did. I Pama think he is, 
a very robust individual. 

Q Is he a nealthy man normally? 

A Well, I don't go over -- 1 didn't take bin 
blood ceenmuie or listen to his heart or anything like that. 

H e made no complaints of anything else? 
No. | 
9 Doctor, would you assume the following facts, | 


please: 


ae 


pees 
Assume that Mr. King at age 60, reasonably. |.” 


healthy, with no prior problems to ay of his lower / 


extremities including the left Raen except . for an accident, 


! t 
t 
; ‘ , . 
\ exe af re “ 
s 
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that occurred to him in 1965 when he struck his left 
knee with a wreach and he was out of work for about three 
weeks and then had no further trouble after that. Assume 
that on June 18, 1968 Mr. King reported for work 
as a marine carpenter and was instructed  -o do his work 
as a marine carpenter in the hatches of the vessel: that 
in order to do this he had to climb down vertical ladders 
to various levels of the ship. .Assume, doctor, that on 
that particular day he was instructed by his foreman to : 
enter into a hatch and secure various large, heavy I-beams | 
or H-beams which are structural steel used in putting up 
buildings. Assume further that when he cand down the 
vertical ladder to the level where these beams and other 
cargo was that he ebaceen to walk across the top of these 
beams and tiiat he came to a point where he left. the area 
where he was walk ing and he turned and Capadtawale upon 
“making his turn his left leg went into a space between | 
two beams;. his leg went into that space up to the , 
Sates portion of his leg or at ene knee and that's where 
it stoppes and that he immediately £°Lt pain in that eft. | 
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Assume further that he was removed from the | 
ship and he was taken immediately to talk to 
Dr. Tagliagambe's office wher “a doctor examined 
and rendered some treatment in the forr of heat and 
whirlpool. And assume further, doctor, that Di. Tag liagambe 
diagnosed a contusion, sprain ae abrasion of the left 
knee and internal derangement: of the right knee and x-rays 
were negative. Assume further, doctor, that Mr. King . 
continued under the care of Dr. Tagliagambe regularly for 
the entire year of 1968, intermittently during the year 
1969 and part of 1970 until such time in February of 1970 
he was hos spitalized at Clumbus Hospital. Assume 
further, doctor, cha> Mr. King was out of work, totally 
out of work unti’. September of 1968, at which time he 
tried to work anc he only worked two days, complaining 
that his leg bothered him and pained him so much that he .: 
had to stop working. Assume further that he intermittently 
ried to work and because his leg was bothering him 


he had to stop working. Assume further and include in 


this hypothetical question the information that you just 


read from the hospital record; the operation that was -°. 
24 St 

performed by Dr. Tagliagambe and the post-operative » Cro, 

care, and include in this hypothetical question, A 


‘Honor, ali of che exsminstiond thet you performed ‘on 


x ee ee 7 


iy | : a a , 4 ; “ “Me 
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2 | Mr. King, and asstume also all of the diagnoses and the | 
3 | conclusions that you made during all of the 
DS 4 | examinations. | 

5 | Doctor, «an you tell us with reasonable medical : 
6 certainty as to wheth.r the accident which I just described 

7 | to ,-u was a competent producing cause of the injuries that 

8 were sustained by Mr. King as found by Dr. Tag liagambe, 

9 f ound by your vessel and also related in the hospital 

10 records? 

ll A Yes. 

12 Q Would you give us that opinion. 

13 A The accident you have described was a competent 

14 producing cause of these injuries found by Dr. Tagliagamve 

5 and myself and described in the hospital record. 

16 oO And, doctor, with cubunania medical 
7 certainty would the injuries as I have just duacribed 

18 PP SRE ES causes of pain to Mr. King's 


knee? 


A ‘Yes,sir. 


21 i Sere, Q Even up to today? ‘ 

22 A Y es, six: | 

23 | . “9 | Doctor, with reasonable calinas certainty do" 
2 you. have an opinion as to whether the arbor as. we’ 

ys 


just described them to you are of a ‘permanent nature? 


} ; 5 a bee 
. 2. ¢ 
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A Yes, they are. 


Q Will you render that opinion, pleare. 
a - 
A ‘They are of a permanent nature. 
Q Thank you very much. 
a 
Vite COURT: Mr. Molanphy. 
CROSS EXAMINATION 
BY MR. MOLANPHY: 


Q poector, will you tell us who first asked you 


— 


| 
| 
| 
| 
| 
| 
| 


A Mr. King was sent to me by Mr. Solomon cohen, 


an attorney. 
Q At the time you first examined him was in | 

October, pelieve, 1968, is that correct? 3 : | 

P at , 

A Yes, sir. | 
Q h answer to a question put by ir. sergs* 

you said that your examination at that time pacieal some — | 

difference in the measurements in and about the Knees. | 

the left as compared with the right? \ + 
A Yes. | 
Q Do you seca which knee was sic oa. leis Poa 

the other? : : ee oe | 
A the left nies was scaietias of an inch larger 

than the right knee. ja, 
‘@] In the enlf you found a aitioewes in measuremenr;s 


' 
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as well? 
A ves. The left calf was 3/8 of an inch smaller 
than the right. : 
@) For the record, doctor, will you just tell us ° 


what the measurements ef each “nee was a 8 show l. 

A yes, the left knee was 13 3/8 inches in 
circumference ard the right knee was 13 1/8 inches. The 
left calf was 11 inches in circumference and the right 
was 11 3/8 inches. | 

Q This indicates some swelling to you in the 
left knee, is that right? . | 

A Yes, sir. 

2 That I believe you mentioned, doctor, could 
also be due to arthritis? 

xX. Yes. 

Q Do you know how old Mr. King was at the time 
you examined him? 

| KN Ym sorry, I don't. If don't have ny vard. 

Q ‘eine h you assume with me, eens that 
he. was approximately 61 years of age? | . 

cB yes, I would. es ie Ve 
eis Bee roe erresszi acne fanitierity ee the’ 


. 


mae Ne Nhe SSS ES. Be QO THESES 


t 
> = sith ‘ 
> a, ——— y +E % 
N ' : ve , ‘ . 
P U , os £. 
, 1 ' 
Y ¢ ' Nk \ aoa 
“ ; : cd ‘ 
: “4 fost =e SE 
% t es : 4 eran SST ’ ~ . : : 
. Sty ‘. 
rr >, i — ae ‘6 


| 


249 a 


RGpa Smith~cross 232 
As a carpenter as f said before I'm sure he 

haé to do carpentry work in various parts of the vessel 
and he had to get about and undoubtedly he aia some work 
in his own snop. 

Q Would you, doctor, reasonably expect a man O~ 
60 years of age, employed in that Line of work would have 
some arthritis in and about his knee? 

A I would expect so. 

Q Did you feel as a result of your first 
examination, doctor, that Mr. King was disabled? 

A Y es. , : 

9) And because of a tear of the medial 
collateral ligament; among other things? 

A Well, that was among the reasons I felt, and 
% felt. he had something wrong with that knee. joint and » 


needed more treatment for it and that he was disabled. 


Q pid you, doctor, mention ieibhied: that sometimes 
‘these tears can beself-repairing? bcos a tiene leg gers 
A Yes. If you immobilize the knee in a cast or 


‘a splint, if the tear isn't too agit it can shes tome! itself. 


Q You concluded in your Rapeees did you not, a, 
. ' ee Oe . 
“There will he some permanent partial disability." 


A Yes. * RAR oe Sa Meee: bat ae, \¢ 


Q Permanent? © y Breer 4 P Bete he ; 
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Q So can we assume, doctor, that as of October 196£ 
you were of the opinion that this would ant be a self- 
repairing situation? 

A That's right. 

G And could only be corrected by surgery? 

A Well, at that time T didn't mention surgery. 

Could it have beeu corrected any other way? 

A I thought if he wore a support that it wuld 
help him. | 

Q But it twouldn't repair itself? 

A It wouldn't repair itself haoniee I felt 
there would be permanent damage, but aa have to take other 
factors into consideration. His age was a factor in the 
non-self-renairing. The younger you are the becker the 
heating. As you say, he was about 60. I Seen he was 
elderly, I didn't know just the exact amount. ‘His 
appearance didn't tell me that }.* was going ‘to heal “up. 

Q Doctor, do you think the condition of his. ; 
knee Gaceaen during the succeeding year and a half before 
he had the operation? © | : | 


% *y 


Q ‘You rendered a report to Ir. Cohen following 


your examination, didn’t you, doctor? nt 


: a 3 ok” ’ 

ier. Va if 
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A Yes, sir. 


Q In which you s 


said that physiotherapy was 
required? 


A I thought that would help him. 


Q Did you tell Mr. King this? 
A No, I didn't. f£ merely put it in my report to 
Mr. Cohen. 


“- 


Did you make any rec 


idations to Mr. King 


I don't believe I did. 


Q Doctor, as oz’? 


he time of your examination 
in June of 1970, that was your last examination, is 
that right? 


A Yes, sir. 


Q- That was the one following the eventual 
surgery? 


A ¥s. 
9 Did you consider him disabled from work as a 
marine carpenter at that time? 


A Yes, I did. 


Q 


Were 7 advised that Mr. King in fact was 


actually working as a marine carpenter at that time? 
A 


At that time I did not know it. 
| time? .— 
pid you ack —_ at nae ee 
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I do not think I did. 
Q Did you make certain recommendations in 
your report to Hr. Soloron J. Cohen? 3 
A yes, I did. 


You recommended exercises? 


yes. In order to build up the muscle of the 


Moist packs and things of that nature? 
No, just the exercises. 
pid you tell Mr. King that? 
A No, I didn’t. 
Q Were you told about a prior injury to Mr. King's 
left knee? : 
A Y¥eSs- 
Q As of the time of your examinations of Mr. King 
you had reviewed, I take it, the hospital occas ‘al ae | 
injury of June 18, 1968, had you not? : 


A When aid you say I saw them? 


Q When you examined Mr. King -- 


Ack I saw them, phe x have no recollection of when 


I saw them. : 
ov Those were the records of the hospital, the +, 


hospital records that you have in front of you now? 
Ac) (Mes. hatha Weer i ie a? , 

” - ; , Phe 2a é ; ; 4 
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And you considered those important, did you 


not, in reaching the conclusion which you stated here? 


A 


Q 


} 
} 
' 
| 
Yes. 
Doctor, did you ever see any records ' 


pertaining to the injury of 1965 to Mr. King's left 


knee? 


* 
4. 


Q 


the joints and ligaments is a particular specialty, is 


it not? 


A 


Q 


A 


Q 


profession which is scparate and apart from your own? 


A It's a separate specialty, yes, sir. 
Q You were not an orthopedist? ‘ 3 
A i 
Q Have you ever taken the examinations to be an 
orthopedist? | YAR: ee 


No, I did not. 


Did you ask to see them? 


No, sir. 
Did you cons.der those to be important? 
No, I didn't. 


Doctor, the branch of medicine dealing with 


Yes. 
What speciality is that? 
That's. called orthopedics. 


That's a specialty recognized in the medical 


| 

7 
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orthopedist? 
A 
Q Since your examination of Mr. King in June of 
1970 you have had no further medical contact with Mr. King 
at all? 
A That's true. I have'not seen him sine. 
MR. MOLANPHY: Thank you. 
MR. HOCKETT: No questions, Judge. 
COURT: Mr. Testa? | 
MR. TESTA: Yes, your Honor . 
CROSS EXAMINATION 
BY MR, TESTA: 
.Q Dr. Smith, how many times did you see Mr. King 
altogether? 
A Three times. tals 
Q All three examinations were bee pakponne of 
sels: testifying in Court today, were the, not, doctor?’ 


A Yes, sir. Jeet oe 


Q You have already told Mr. Molanphy that you ‘ 
fea Te Rte 


“st ohg 


did not recommend any treatment to Mr. King. -)) 
A Not to him personally. ; > \.' Sova 


Q And in fret you did not give Mr. King any : 


“xe 
is Lid : 
’ 

‘* 
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o) 5 treatment, did you? 


3 | A That's a fact. 


7 


4 Q vou have indicated that you obtained medical 


5 , ; ‘ 
information from Dr. 'Pagliagambe. 


6 

A Yes. 
7 

Q Were you aware of the fact that Dr. Tagliagambe 
8 


felt that Mr. King could go back to work in September of 


1968; did you know that? 


10 P z 
A Tf r did I don't recall it now. But I would 


accept -- 


MR. SERGI: Excuse me, doctor. 


13 
Your Honor, if counsel is reading frem some 


14 
medical report which is not in evidence and he is making 


15 
reference to it, I must object. If he is going to refer 
16 . 
to it then I think all counsel should have the opportunity 
“MW 


to see what he is referring to, so he should offer it in- 


18 te 
evidence. 
19 i 
MR. TESTA: If your Honor please, Dr. Smith . 
20 
has already testified that he caw. Dr. Pagliagambe's reports 
21 


and saw the diagnosis of contusion and sprain and 


22 

abrasion tha: was: made on these reports and based his 
23 | , 
v1 
p25) 


own findings spon this. I think this is a speechless 


objection to make at this time when I am asking if he 


knew that Dr. Yagliacambe felt that he could go back to 
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work in Septemser. \ 
' 
t 
MR. SERGI: I press my objection, your Honor. 


WHE COURT: You can ask him if that is contained 


in a doctor's report. 


he has such a report before him or if he saw such a 

resort. That is exactly the question. 

IR. SERGI: If there is a report, your Honor, 

if there isn't any report that is a speechless question. ' ' 
You just can't say did you see a report and there is no 


report. 


! 

‘ 

j 
SS7A: ‘That is what I am asking him if 
MR. TESTA: If your Honor please, I think this 
is perfectly legitimate cross @xamination. If Dr. Smith 


has this information before him I think I am entitled 


to ask him that. 
THE COURT: Yes, you can ask him if tnat's 
cc itained in a doctor's report that he received. 


MR. TESTA: That's what I.asked him. _ 
A I have no recollection of that statement, but 
- if you say it's there I will accept it. 
Q what records did you bring with you today, 


Dr. Smith? 
A t didn't have any, records except copies of my 


old reports and also . copy of. the previous testimony. I 


ou 
i Way }*- 
t 
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. 
2 | had no records at all. i 
| 
3 } ra) May I see what records you brought with you | 
= . 
4 today, then. ; | 
5 | You just brought your own three reports that 
6 you have given to me? 
I 
7 | A Yes. 
8 | Q What did you base your testimony on where you 
“9 said that the information that you had from Dr. Taagliagambe 
10 | was with respect to the fact that Mr. King had contusions, 
11 sprains and abrasions of the left knee; where did you get 
R ) that information? 
13 A To the best of my recollection from the report 
M4 | of Dr. Tagliagambe. m 
‘ 15 | Q Where is that report that you base that state- 
| 
16 | ment on? 
¥ A I haven't the faintest idea at this time. 
18 Q you also testified that Dr. Tagliagambe's x-rays‘ 
19 were negative. Where did you get that information, 
20 doctor? ried 
” A Probably from the report that I saw. [I don't 
© knav. I don't have the report. a Aa CMs Mee 
iJ i fae Cie | 
Q Now, your init: examination of Mr. King was * i 
, ie a i 
2A ; i 
on October 21, 1968. At that time you found two brown 
0s ot 


discolorations? 


; 
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Q 
October 21, 

A 


18) 


A 


now it's used interchangeably with the word fremitus, 


so that.it can either be a sound or a feeling. 


Q 

A 

Q 
isn't it? 


A 


also, but usually non-use. 


Q 


that condition will go away? 


A 
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I found what? 
You found t.»o brown discolorations. 
Yes, sir. 
Based upon your examination of Mr. King on 
1968 you found an abnormal lateral mobility. 
Yes, sir. 
pid you move his knee with your hand? 
yes. 
That's the basis for that diagnosis? 
For that finding. 
Yes. 
Crepitus, that's a sound, isn't it, doctor? 


Well, it used to be considered a sound, but 


Did you hear it or did you feel it? 
I felt it. 


Atrophy is something that happens from non-use, 
‘Yes, usually. Itcan happen for other reasons 


i 
If a person uses his leg and walks around 


‘oe 


Yes. 


, 
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2 re) It will be restored to normal, will it not? 

3 | A yes. Under ordinary circumstances it would. 

4 Q Right. : : z 
5 | Now, this type of an injury, doctor, an injury 
6 | to the ligaments of the knee, semi-lunar cartilage I 


believe you described it. That's a very common injury, 
y “'s 
isn't it? 

A Which one, the ligamentous injury or the 


cartilage injury. 


~ 
oO 


Oo Both. 
bs A Well, it aepends on the occupation of the. 
sf individual. A person such as you or me, we wouldn't 
14 aa 
have that condition. But you take a football player,. 
dj | 
= that's quite common with them, or a basketball player, 
16 si ‘ 
it's very common with them. 
17 P ‘ : : 
Q It's quite common with most athletes, isn't 
18 : 
it, doctor? 
19 
A Yes. 
20 , , : ; 
Q This type of operation is quite common, too, 
21 : } 
isn*t it? 
» ‘ 
A ie 
gost Bee, 
Q What they do is they remove the cartilage, 
a a F 
tl ReaD ee ieee epee te 
== ' 


‘xe 
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2 : Q And they go right back to playing ball again, 

Ti do they not? 

OD 4 | Rh Some do and some don't. , 

5 Q well, most of them do, do they not, doctor? 

6 A Yes. Most of them do. These young athletes, 

7 and they recouperate very well. 
_ 8 Q So that it’s an operation that is considered 

9 a beneficial type of operation where you have a torn 

10 ligament of some kind? 

ll A ¥s. 

12 Q Or a cartilage? 

13 A Certainly. 

14 Q The therapy, then, is to remove the torn 

15 cartilage? 

16 A That's right. 
W Q And this enables the man va iaeiic aenint 

18 ; A And maybe to play, exactly. 

19 Q And maybe to play, right, and he can do that 
2 normally, can't he, doctor?’ 

21 ae $e Well, it depends on the individual. It. 

Q 2 depends upon the particular operation, whether it’s . 
successful ox Aot: fome are able to measure Ga oe their + 
former selves and some are not.. | 

ai Qo. Would oie say the majority of the Sanuk that 
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have this operation do go back to working or playing ball 


or whatever they were doing? 


A Yes. 
Q That's a well-known medical fact, isn*t it, 
doctor? 
A Yes. 
Q Now, you read the report from the hospital of 
the way the operation was performed by Dr. Tagliagambe. | 
A Yes, sir. 
Q Was it performed correctly in your opinion; 
doctor? | 
A Yes. | 
Q There is nothing in the hospital record that 
would indicate that the operation was not performed | 


correctly, is there? 


A No. I think everything was OEE So done. 

Q When you saw Mr. King on June 5, 1970, that was 
after Dr. Tagliagambe had operated on his knee? 

A Yes, sir. 

Q I mene pres you said that Mr. King told you he. J 
was stihl undes pr. Tagliagambe's care at that time. 

A If that is in the report. 1 don't haves” 
any independent <eeottuct tea) 

Q Were you aware of the fact that Dr. tank iahiabs 


a 
§ ¢ 
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2 | said Ye could return to regular work on May 29, 1970? 
| 
3 | MR. SERGI: Same objection, your Honor. 
) 4 Unless he is referring to a document I object to his 
5 submitting suspicious questions. . Docs he have 
‘ 6 documentation of what he is saying or is he just making it 
7 up? I object to it unless he shows us what he is reading 
8 from. 
9 {HE COURT: All right, show defense counsel 
10 what you are reading from. 
11 MR. TESTA: I am asking the doctor if he is 
2 | aware of this. Now he can say yes or no. 
13 MR. SERGI: I object to the question, unless 
14 | we know that the doctor said that, and I want to see , 
15 where he said it. 
16 THE COURT: . Yes. 
MW Q pr. Smith, I show you a report lnabaie 
18 May 24, 1970 and ask you if that report is the report of 
19 Dr. Tagliagambe. 


20 MR. SERGI: May we have it marked for 
21 _ identification, your Honor? 
ITE COURT: Yes. 
(Defendant Court Carpentry Exhibit i eaivked 
ld cal for identification.) : 


MR. SERGT: Now I have a further objection, 


s. 4 
es 
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your Honor. Counsel is showing the doctor a document 
which is not in . !ience and he is asking him to read it. 
If he wants to of « it I have no ébjection. 

MR. TESTA: First I would like to ask him a 
question, if I may. 

MR. SERGI: Youcan't nike him a question unless 
you show it to him and it's not in evidence, your Honor. 


THE COURT: He can first ask him if he has 


seen the report before. 


Q Have you seen that report before, Dr. Smith? 

A I have no recollection of having seen this. 

Q Does that report indicate that Mr. King could 
go back to work on May 24, 1970? s 


MR. SERGI: Objection, your Honor. 
THE COURT: Sustained. 


MR. SERGI: Why doesn't he offer it? I 


have no objection. 

MR. TESTA: All right, I will. 

NR. SERGI: While we are at it, your Honor, 
~ made a demand ante Mr. Testa, who is the attorney for 
Court Carpentry, to produce any and all medical reports fe 
of Dr. saat neat: 

MR. TESTA: I -object to any iaawicen ictus 
the cross examination.’ This is my cross pik a Se 


i 
bs 
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mn: COURT: Just a minute. The jury is excused. 
We are going to take a recess. 
(Jury not present.) 
"te COURT: All right, the witness is excused. 
for ten minutes. 
MR. SERGI: May I finish what I started? 
THE COURT: Yes, just a minute. 
All right, now, what is this all about, 
Mr. Sergi? 
MR. SERGI: Your Honor, I served a notice to 
produce upon Mr. Testa, to produce any and all medical 
records of Dr. Smith which he has in his possession. 
THE COURT: Dr. Smith? | > 


MR. SERGI: I'm sorry, Dre Tag liagambe,w hich 


he has in his pussession 
Now, I know he has them in his possession. 1 
have seen them before the trial started and obviously I 
have seen them again, he is using them. Now, I ask him to 
produce them so that all counsel may read them right 
here and use them if they can. 
THE COURT: I don't understand this. 
You didn't have access to these reports? S 
MR. SERGI: No, I didn't, your Honor. 
1 do. not and did not have access to all of ch eaperie which 
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9 | are in the possession of Mr. Testa and, therefore, I | 
4 | served upon him a notice to produce at this trial all of 
2 4 | those reports. " 
5 MR. TESTA: I would like to say -- ; 
6 | TiIE COURT: You served a notice on him to 
7 | produce those? . : 
8 | MR. SERGI: Yes, sir. 
9 : MR. TESTA: I had no such notice, your Honor. 
10 | I would Like to see the notice to produce that he says 
ll | was served. No such notice was ever served on my office. 
2 MR. SERGI: Does your aonor have the Court 
13 file? 
14 Tits COURT: Yes. t 
t 
15 MR. SERGI: The original would be in there. 
16 TIE COURT: All right, we will take a recess 
eu while you find it. . 3 | 
18 (Recess.) 
19 & *& * 
20 (Jury not present.) 
21 THE COURT: All right, Mr. Sergi. I gather 
aad you found the notice to produce directed to the PRR 
a defendant Court tuesiakiaes ee 
a MR. SERGI: Yes. | 
25 


THE COURT: What do you say, Mr. ‘testa? 
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MR. TESTA: I haven’ seen it, your Honor, 
so that I don't know I can say anything until I see what 
he is talking about. z 

IIE COURT: This is the original in the file 
I gather. 

MR. TESTA: This is not a notice to produce 
anything at this trial, it's just a general notice 
to produce dated January 19, 1972. 

Tim COURT: Did you ever produce them pursuaat 
to that notice? 

MR. TESTA: I have no idea, your Honor, whether 
anything was ever produced pursuant to this notice.. 

TUE COURT: You have no idea? I don't 
understand what that means. 

MR. TESTA: I just don't know. I sce this 
notice to produce here, but I don't know sauat nace anytk ing 
was ever produced back in 1972, whenever this was served, 
or since then. As I say, this is not a notice to produce 
something at the trial. 

THE COURT: It says at the trial. 


MR. SERGI: It says, as I read it, your 
| j 


Honor -- sr 3 ys bso elgegh oN ht Sy 


THE COURT: I'read it. 


MR. GERGT: And it does say at the time of t is 
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trial. Read number one. 

MR. TESTA: T don’t know anything about that, 
your Honor, but I will be happy to produce whatever medical 
reports I have in my file which Dr. onthe: han already 
testified to anyway. ie rerd the doctor's operative 
renort, Dr. P@agliagambe's operative report right out of 


the hospital record. 


| 
| 
| 
MR. SERGI: Not.all of .Dr. Taqliagambe's. reports, | 
your Honor. He referred to just one. 

MR. TESTA: I will be glad to produce whatever | 
reports I have in my file, your Honor. 


MR. SERGI: That's fair enough. 


MR. TESTA: Including the operative record 
which I have which Dr. Smith read from. 

MR. SERGI: Can I have it now? 

THE COURT: I hope we are not going to have 
now a long delay in the trial while you read reports, 
Mr. Sergi. 

MR. SERGI: No, I just want oe I haven't: 
seen them. 

Are you finished? 

MR. TESTA: If your Honor please, I au\ in the 
middle of a cross examination. 1 n't think it's 


proper for Mr. Sergi to stand up in the middle of my 


. 


“ ' : ‘ e erin, Y ‘ 
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cross examination and say he served a notice co produce. 


tie did and I have them here and Iam producing them, but 
I see no reason why we should interrupt my ens 
examination at this point or why ne shouid make a speech 
in front of the jury. 

MR. SERGI: I will elid them while he is 
examining. 

MR. TESTA: I would like to finish my cross 
examination. 

I have no objection to h’: seeing them. They 
are routine r:ports, but the one I have of the operation 
is the one Dr. Smith read from the hospital record. 

M2. SERGI: I would just like to see them: 


TIE COURT: As + understood the doctor's 


testimony he didn't have any recollection of having seen 


Now I would like to see the rest of the reports of 
Dr. Tagliagambe. 3 
MR. TESTA: TI will show them to Dr. Smith. 
MR, SERGI: No, I want to see them, not 
Dr, Smith. 
bus. TESTA: I @Gon't care what you want. 
don't think yw are running this trial. 
scuTnann ost aver CQUAT RZPOATERS, U.S. CCUR~HMOCUSE 
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1 

il 
2 ! MR. SERGI: I have a notice to produce and \{ 
3 | I would like to sce them. 

é 4 | MR. TESTA: I have produced them. 

Hi 
5 | MR. SERGI: Let me see them. 
6 “HE COURT: The Court's ruling is that they 
7 i" are not to be produced or even used at this time. This 

| I 
° is not the time to be calling r any pre-trial discovery | 
te ae 1} 

| in this case. i 
10 | MR. SERGI: This. is not a pre-trial discovery, 

your Honor, it's to produce at the time of trial so I 


11 
* may see them, not just so he can hold them in his hand. 
| What is the good of a notice to produce if I can't see 


what I asked him to produce? What is so’ sacred about 


Dr. Tagliagambe's reports? Now, we know he can't come 

into Court. If I want to use the reports and I.make an 
application to this Court that Dr. Tagliagambe is unavailabl 
because of his illness, I will ask the Court to rule 

whether they are admissible or not, but I don’t know 
whether I am going to offer them, I want to see them 

first. 


THE COURT: On what ground are they going to 


be admissible? I thought the doctor said he did not 
recall seeing a particular report, the last one that 
was shown to him. Which one was that, Mr. Testa? 


! 
{ 
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MR. TESTA: That's the report of May 24, 1970, 
which is now marked Exhibit A. 
MR. SERGI: May I see the report, your 
Honor, pursuant to my notice to produce? I promise not 
to destroy them. I will give them back. 


MR. TESTA: I think this -- 


TIE COURT: I don't think there was a Ecmanich tot 
that you would destroy them. 

MR. TESTA: I don't think this ™ the proper 
time for this, your Honor, that we should hold up a 


trial. 


in 1972 when you got the notice and we tried this case 


ins COURT: You should have produced: those repor 
last year and you were here and you could have produced them 
: MR. TESTA: I was not in that trial, your 
Honor. You severed it. | et 
IH COURT: I know, you were severed on the day: 
of the trial and here we are another year Saban uae ones | 
still haven't shown to the plaintiff's counsel documents” 
which are certainly vital to this trials? 3 
MR. TESTA: I will be happy to show them to 
him but I don't think we should interrupt the cross: | 


THE COURT: Well then, show them. 


MR. SERGI: Can I read hem while he. continues 
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2 his cross examination?. Thank you. 
3 | MR. TESTA: I want to ae them. 
4 MR. SERGI: I will give them right back to you. 
5 MR. TESTA: ‘Thank you. 
6 MR. SERGI: Do you have the last one hie 
7 was marked as an exhibit? | 
8 THE COURT: Yes, it’s right there. Mr. panbeke 
9 has it. 
10 MR. MOLANPHY: Your lIlonor, may I be heard on 
ul something else while they are straightening out that | 
B matter? 
8 Tie COURT: Yes. 
” MR. MOLANPHY: Yesterday at the close of the 
ay day when, we discussed the prospective testimony of 
* Captain Wheeler, I don't know whether I asked your Honor 
i£ I could make that in the form of an offer of proof just, | 
for the sake of my record. . 
” THE COURT: Did we rule on it? Did we rule 
” it out? You said you didn’t know whether you were 
5 bringing him. I don't think you said. ay Sh et e 
oe 
MR. MOLANPHY: I would like at this time to - 
B i 
make it in an offer of proof such as we did at the 
23 first trial : mie te $i | ae? 


Viz COURT: You don't have an offer of proof 
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until I saw you can't put that testimony on.I understood 
you to say that you did not know whether you would be 
calling Mr. Wheeler or not. Did we rule on it? If ‘so, please 
refresh my recollection. I don't recall it. 

MR. SERGI: “May I refresh your recollection, 
your Honor? 

Tr COURT: Yes. 

m. SERGI: Since I objected to the rae of his 
expert against the plaintiff inasmuch as I argued to the 
Court that it didn't make any difference what the expert 
argued, whether the stevedores loaded in the cccueiaeind 
way or not -- 


THE COURT: Yes, as to the plaintiff's 


MR. SERGI: Yes, then your Honor ruled 
that he could not use it against the plaintiff and then ; 
Mr. Molanphy decided as I recall his statement, Weel}, then, 
I don't think I will use him." 
THE COURT: yes. I think that was what 
occurred. Is that right, Mr. Molanphy? 
MR. MOLANPHY: I think that is substantially 


j 
so, your Honor, but in reviewing the testimony of the 


first trial I realized that this at that time was made in 


the nature of an offer of proof and for the sake of my 


ec ord I woul? like to wake that same offer of proof at 
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| 
| 


thie time, namely the offer to produce as a witness 


aed 
SS 


3 | Captain Wheeler on the plaintiff's case -- 


ao 


4 | TIE COURT: For what purposes? 
| MP. MOLANPHY: In order to testify as to the 
{ 
customary method of loading steel. I-beams aboard a 
| vessel. 
(i COURT: What's the relevance of that to a 
claim that the vessel was unseaworthy? 


MR. MOLANPHY: On this basis, your Honor, 


that evidence as to what is customarily done is regarded 


—" 
Oo ie) oo 
en 


by the Court as some evidence of what should be done. 


i ‘He COURT: On a negligence claim. I am talking 
14 : p 
about an unseaworthiness claim. > 
» MR. MOLANPHY: Tf submit that the same 
| 
” principle holds true on unseaworthiness. 
17 a 
THECOURT: The same principles apply to 
1 ? : : 
? unseaworthiness that we have in negligence? 
19 , = : 
MR. MOLANPHY: Regarding the type of testimony -. 
20 ‘ “edhe? > ; | 
that is admissible and that 1s pertinent. 
21 s wid 
TE COURT: On what issue? th 
22 
MR. MOLANPHY: On the reasonableness of the 
3 Ray 
stow. | 
2A “i 3 
MR. SERGI: I think that’s a factual determinatio 
v5) 


by the jury and not by any expert witness, your Honor. 
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that's what the jury is here for, to determine whether -~ 


if the space was there and if the gpace was there, 


whether this was an unreasonable place to work. That's 


for the jusy to decide and not for an expert to tell 


that it was done in the customary way. That is of no 


us 


consequence. We know from the Elsner c 


how that condition got there and who created it. If the 


condition is there and the jury finds that the area is not 


s unseaworthiness, not the fact 


reasonably safe, that i 


that some stevedore expert says that they loaded it 


properly or didn't load it properly. That's of no cconse~ 


quence between the plaintiff and the defendant in this 


case. it may be of consequence yeen the defendant and 


¥ 


the third-party defendant, but I think if he is allowed 


to put it in in the plaintiff's case it may cloud the 


consideration of this jury in the primary case of the 


plaintiff against the defendant. in that they might 


accept the stevedore expert's opinion. That is not the 


factual determination in the plaintit 's case andl 


must object very strenuously. I think the 


Court ruled on that yesterday. we had the same argument 


; rene y 
and your Honor said,'No, you don't put it in in the 


plaintiff's case." Mr. Molanphy agreed 


then, I will not." Now he presents tne same argument. 


— 


RATERS, U.S. COU RTHOUSE 
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ase it doesn't matter 


and said,"All right, 


} 
i 


1 i : 
| yeas 
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2 i c bn't think the court should cnange Lts : 
' 
: | 
a ruling. Mothing new has happened ox nothine new has been 
~ . | 
4 argued. 
rs i 
| i 
i 
5 | me COUR: <ALL right, Mr. Molanphy. 
6 || “eR. MOLAUPIIY: The purpose of my current 
7 | gtatements, your Honor, were not to repeat the arguments. 
: 
8 | {J thought I was aware of your Honor's ruling that 
9 


| 

10 | plaintiff and the shipowner. 

li | rm COURT: You say you agreed? 

12 Ma, MOLANPHY: No, your Honor, I thought that 

13 | was your ruling as of yesterday. 

u | THE COURT: Yes, it was. .. 

15 MR. MOLANPHY: ‘he one thing I failed to 

16 | do I believe as of yesterday was to make it formally in a 

7 the nature of an offer of proof such as I aia Pee Pp 

18 trial. 

19 THE COURT: Let me ask you this: Do you 

20 have any Second Circuit case that says that such testimony’ 

21 by an expert is admissible in a case in which the claim _ : 

= is unseaworthiness; that you can call anexpert. on kos} 

3 Vert: : ane We 
unreasonadlencss? fe ih ig de 

m MR. MOLANPHY: I think Judge Hand wrote that | 

. 95 ; . ~s ‘ 


years ago, your Honor, but I dont have it with me now. 
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| : 
2 | sig COURT: That seems to be your trouble 
3 || with this case. we have had all these major propositions 
‘> . 
4 4 of law cited to the Court by counsel on al] sides 
5 unsupported by any authority at all. {ft would be helpful 
° “o have a case once in awhile from the Second Circuit 
7 peek 
in support of your position. 
8 i , — 
MR. MOLANPHY: I am sorry to do it this way, 
| 
9 : 
| your Honor. I just thought I was correcting a formality 
10 . 
that I neglected to make yesterday. 
ll , 
I am making a record. 
12 Cpe j : 
MR. SERGI: He is just making a record. That's 
13 . oy : 
all I intended to do at tnis point. 
14 * * * 
MR. MOLANPHY: I didn't want to disrupt things 
15 ; a 
before the jury. | That's what I was trying to eliminate. 
16 * * . 
THE COURT: The point 1s if you make an offer 
17 : ; 
of proof and there is some contest about ic and you 
18 vies ; ; r. 
claim the offer is relevant ona particular issue, it 
19 : 
does seem to me helpful to have some authority that would 1 
20 ’ 
help persuade the Court one way or another and let's not 
21 


“have these off the top of one's head arguments without 
22 : 
authority. Now, as.I have said we tried the case 
B f 
before and here we are on a re-trial of the matter 
2A 
25 


with the same »roblem, not a single authority for any of 


these proposicions thet are argued. 
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M2. SERGLZ: Your Honor, may we finish with the 
doctor and if we have to argue this again we can argue 


it during the recess? 


THE COURT: Yes. We will continue during 
a recess later. 
MR. SERGI: Thank you. 
MR. MOLANPIIY: Thank you, your Honor. 
[HE COURT: See if you can find that case. 
MR, MOLANPHY: Yes, your Honor. 


THE COURT: What about these reports, have 


IR. SERGI: I examined them and I gave them 
back. | De 
TIE COURT: Are you ready to proceed, then, 
Mr. Testa? 
MR. TESTA: Yes. 


THE COURT: All right, you can bring in the 


jury. 
Remember that these reports are not in evidence, 
Mr. Testa, so let's not have any reading from these reports 


or documents. oe, . 
jo 
MR. TESTA: One of them is in evidence. 


MR. SERGI: It‘s for identification. It was 


not in evidence. 
1: 
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MR. TESTA: I offered it in evidence. I think 


Mr. Sergi suggested he wanted it in evidence and I offered 


it. 


THE COURT: All right, we will admit it, then, 


in the presence of the jury. 
(Jury present.) 
MR. TESTA: I offer this report, which is 
Third-Party Defendant A for identification in evidence. 
MR. SERGI: No objection, your Honor. 
(Defendant Court Carpentry Exhibit A 
received in evidence.) 
CROSS EXAMINATION 
BY MR. TESTA (CONTINUED) : * 

Q Now, Dr. Smith, you have already testified 
that Dr. Tagliagambe performed the operation correctly 
on Mr. King's knee, is that right? 

A Yes, sir. 

Q You base that upon your observations of the ° 
way the operation was performed as indicated in the 
hospital record? 

A Yes. 

. i 

Q Would you say that Dr. Tag Liagambe gota 
good result as a result of performing this operation? 

A Surgically speaking, yes... 3 
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Q lie did? 


A surgically speaking. 
Q Now, you have already indicated that you are 
Pabeeae Sy . 
not an orthopedist is that correct? 


A That's right. 
Q rf you say that Dr. fTagliagambe got a good 
result surgically speaking as you put it there would be 


no reason why Mr. King could not return to work, then, 


} 
| 
world there? | 
A No, that doesn't follow. That's not logical. 
Q Well, you saw Mr. King after the operation was | 
per formed? | 
A Yes, sir. x 
Q Was he walking all right at that time? | 
A No, he wasn't. He was having difficulty 
with his left knee. : 
Q Now, as far as the type of wor that he 
{mrt 
does, do you know all the various jok* categories of marine 
carpenters and lashers? 


A No. I-am not familiar in detail with the jobs 


that they have to do. 


i : 
Q All right, do you have any idea at all what 


they are supposed to do other than to use a hammer and nails 


and Lash? 


‘ yt +a 
é. ie AES 


‘ 
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; , 
2 | A I can only conjecture knowing what a carpenter | 
| ’ 
3 y | 
| has to do. } 
oF 4 | ra) what does a carpenter have to do? | 
5 | A Well, he would repair a door that was unhinged 
6 serhaps. He might -- if somebody needed a box he would 
7 make a box for them. If a rail had to be replaced he might 
6 make another rail and replace the rail. Anything having 
8 to do with wood. 
10 Q Now, in your opinion could Mr. King do that 
i when you last saw him? 
S A Yes, he can do carpentry work. 
S Q He can? 
14 . 
i A Yes. * 
| 
" Q That's his occupation and you knew that at 
1 ; : 
° 6 that time, didn't you? 
17 
A Yes. 
18 : P , 
VR. SERGI: Objection, we know that that is not 
19 : , : : : . 
his occupation. His occupation 1s a marine carpenter, 
20 : : 
your Honor, and we know that there is a difference. 
21 : , : 
MR. TESTA: I am just trying to find out what 
~ the doctor knows and whether the doctor knows the 
] - ei 
difference or not. t 
9A : he 
ra) Apparently, doctor, you do not know the 
5 : '» 


difference, is that it? 


‘ 
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' 
‘ \ i 
A Apparently noc. \ 
| 
Q put as far as general carpentry work is | 
concerned he could do that in your opinion? | 
A Yese 
Q Would it be fair to say that you Ma. 2 this 
2 ‘ 
finding of unfit for work involving standing and clitbing 


A Yes. 
Q Ana without any knowledge of what was involved 


in his job title or capacity, is that a fair statement? 


based upon only three examire tions of Mr. King? 


A Y es. 
Q At that time you didn't even know if there 
was any climbing involved in his work, did you, doctor? 
A I surmised that there was. | | 
Q you say you surmised that there was? 
A Yes, that's right. I aid not ous ides eiahe eae 
about it. 
Q pid you think it was important in making this 


finding of his permanent disability to know whether he 


had to do any climbing or not insofar as his job was 


concerned? 
\: 
A Yes. 
Q But neverthel?ss you didn't ask him?,, 


A That's. right. 
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2 Q In your opinion as of the last time you saw i} 
3 | Mr. King, which was in Tune of 1970, could he perform | 
2 4 general carpentry work? ; | 
"5 A If he didn't have vo remain on his feet for 
6 any length of time or do any climbing he could do general 
7 i carpentry work. 
8 | Q In your opinion as of the last time you sw 
9 | hi: in June of 1970 could he perform other type of work? 
10 A Yes. He could sit at a desk. He could do 
| 
ll work not requiring traveling. He could undoubtedly do | 
2 some light porting work. 
13 Q Would it be fair to say that he could do any : 
4 kind of work that did not involve climbing? us t 
15 A Standing or climbing. | 
16 c i or climbing. 
i Q Now, you have indicated to me before that : 
18 the majority of these operations produce a favorable 
19 result, did you not? 
Targ A I said it depended on the case and we were 
= tadiine about young people in contradistinction to elderly : 
> . people. | In young people, by far the majority do very vehi: 
A % ¥ 
Q What was there about Mr. King's case that 
- indicated to your mind thathe could not work? 
25 


A His age for one thing. 

' ‘ ‘ . . v 
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i 
Q nything else? ij 
| 
A I thiak that was the major factor. | 
Q Tt was the major factor? : 
A the reparative processes are not | 
tina same as in @« younger person. i 
Q and at age 63 he also nad arthritis, did | 
he not? 
A I didn't see any. 
Q Would he have had arthritis at age 63? 
A ~ don't doubt that he has some, but Ir didn't 


see any in my x-rays of the knee. 


Q would that be a fact as to whether or not 
| 
he could stand or climb? A 
ot 
A Yes. | 

Q In any event, there are many types of work he 


could do, then, isn't that so, doctor? 

A Yes, sir. 

Q When you say you found him to be not very 
robust as far as his genecal health is concerned, what 
aid you mean by that, doctor? 

A I mean he doesn’t look as well as you OF I ‘ 


J 
do. He looks his age you might say. In other words, he 


doesn't look as if he has a great deal of stamina or 


endurance. 
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pie you give hima general physical examination? 


Wo, sir. 
was just based uoon observation? 
sir. 
how he looked to you? 


Yes, sir. 


Q Any finding that you made or any opinion 


that you gav2 is as of the last time you saw him in 


gune of 1970, isn't that so, doctor? 
have no idea what his condition is today, 


do not. 
TESTA: All right, I have no other 
questions. 
Here are your reports back, Abia eo I 
from you. 


Would you mark that for 


(Plaintiff's Exhibit 7 marked for 
identification.) 
REDIRECYT EXAMINATION 


BY HR. SERGI: 


a) Doctor, I show you Plaintiff's Exhibit 


é 
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identification and ask you whither you have ever seen | 
that. 
A Yes, I have. 4 | 
re) What is that? | 
A his is a report by Dr. wag Liagambe which I 
had on the occasion of my first examination. 
Q So that's the report that you referred to on 


your first examination where you obtained the diagnosis 
then rendered by Dr. Taq lLiagambe? 


A ¥Yes.., 


Q 3ow, doctor, in the questioning by 
Mr. Testa you said that the operation was surgically 
correct. Wow about medically? 

A Well, medically and surgically it was a 
good operation, but the patient doesn't always -- isn't 
always cured by a successful operation. 

Q I am talking about this patient, Mr. King. 
was he surgically cured by this operation? 

A No. 

Q you have not seen Mr. King since your 
last examination of 1970. Keeping in mind all of the 


j . 
examinations and all of the reports and the operational 


charts, with reasonable medical certainty and assuming 


further that Mr. King is complaining at this time of 
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continued pain and continued Limitation in the 
use of that leg when he stands on it and when he climbs. 
In your opinion now is that condition the same today 
as it was in 1970? 

MR. TESTA: I am going to object to that, 
your Honor. The doctor hasn't seat the man since June of 


1970. 


MR. SERGI: I just said that, didn't IL? 


Q Couldn't you render an opinion without having 
seen him as to whether the condivcion remains the same? 


MR. TESTA: That is exactly what I am objecting 


THE COURT: He is asking the doctor wheth2r he 
can render an opinion and the doctor can say whether 
he can or ie 

MR. TESTA: As long as he doesn't render the 

opinion. 

Q Doctor, did you say the condition was 
permanent? 

A Yes, I did. 

Q Did you say that as a result of your last 

i 

examination in June of1970 the condition was 


permanent? 
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2 || Q what does that mean? 
> \ A That means he will always have a disability 
: 
sd ‘ | involving that knee. 
ioe 
: | Q And that means today? 
6 | 
A ¥2S 6 
7 Ys. 
Q And that means for the rest of his life? 
8 
BE. @82 
9 ‘ 
| MR. SERGI: I have no.other questions. 
10 ; 
MR. TESTA: I am going to request that be 
9 
| ; 
| stricken from the record. He cannot testify as to what 
eee Pe eh é 
| his condition is today. He can only testify as to what 
_ were te : Oak ae 
| his condition was the last time he saw him which was 
14 
| in June of 1970. Re ge 
15 
Clue COUNT: Overrulec. 
16 | 
| m2. SERGI: The doctor can testi ‘ty -- 
17 
{THE COURT: I overruled the objection, 
18 
Mr. Sergi. 


you, doctor, you may come dow. 
(Witness excused.) 
THE COURT: Has the plaintiff anything further? 


up, SERGTs. whe praintits rashes: ~) 


a? sg 
; 


19 
; MR. SERGI: ‘Thank you, I have no further 
20 , - ‘ 
questions. ; : 
21 
THE COURT: If there is nothing further, thank 
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